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1. The Lessons of Experience: Highlights of the Discussions 


Introduction 

This introduction 1 presents the results of discussions on Implementing Regulatory 
Reform: Building the Case for Results held by the Group on Regulatory Policy in 
December 2007. Focusing on how to establish positive conditions to facilitate the 
implementation of reforms, this chapter offers a palette of approaches to reform which 
will contribute to the design of effective structural reform policies. OECD work on 
regulatory reform calls for developing a whole-of-govemment approach for reform, 
reaching out to stakeholders, citizens and businesses. 

The participants, drawing on previous experience in government, discussed the 
implementation of successful regulatory' reforms from a political economy perspective. 
The emphasis was put on the necessity to adopt a multidisciplinary approach, as well as 
the need to encourage the participation of different ministries, social partners and 
business circles in order to help member states' governments to reform and perform , 
i.e. reform and he re-elected. The exchanges drew on OECD work laying out the benefits 
of liberalisation by regulatory reform and detailing the most prominent challenges in this 
field, as w'ell as the best strategies to address them from a multi-disciplinary point of view. 

The discussions of the Group on Regulatory Policy are well-suited to discuss the 
political dimension of structural market-oriented refonns. The Group on Regulatory 
Policy, with its high level participation and multidisciplinary membership, including 
experts in regulatory' reform, competition policy, trade and broader economic policies, is 
w'ell suited for an approach focusing not only on what should be done, but how. This 
contributes to an emerging OECD toolkit on the political economy of reform, to support 
and facilitate reforms that will increase competition on product markets and reduce red 
tape, facilitating the environment for growth and innovation. Promoting good governance 
through accountability and public participation is not only necessary to enhance social 
capital, but is an investment to facilitate future reforms in a climate of trust and 
understanding. 

The discussions covered a broad range of questions: 

• How can political support and consensus build a successful strategy for 
implementing regulatory' reform? 

• How can policy makers convince citizens and constituencies of the need for 
reforms? How can businesses support the reform process? 

• What is the role for independent advisory bodies in the policy debate? How can 
priority areas be identified for reforms? 

• How can drivers and engines for reform be mobilised, fostering competition and 
growth? What are the implications of the choice of policy instruments? 

• What are the capacity issues that need to be addressed to ensure successful reform 
implementation? 
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• What is the impact of electoral cycles in terms of reform implementation? 
How can successful reforms be implemented within the time constraints of 
political action? 

• How can the risks associated with a wide reform agenda in terms of product 
markets, competition and quality regulation be reduced? 

The thrust of the discussions is presented according to four cross-cutting issues: 

• creating common public values to support reforms; 

• building constituencies and coalitions supporting reform and maintaining support 
throughout the process; 

• choosing the moment: timing and sequencing of refonn; 

• successful strategies for reform through engaging open and inclusive participation 
of stakeholders at the political level. 

Each section will reflect on the discussions while providing key elements drawing on 
OECD countries’ experience and learning from existing best practices. 

Creating common public values to support reforms 

Creating consensus is a first step in the reform process. The political dimension of 
reform requires paying attention to political, institutional and other non-economic factors 
as they influence the design and implementation of reforms. Though the needs for 
reforms may be easily identified, translating them into action often provokes strong 
resistance . 2 The benefits of reform may be widely distributed and realised over the long 
term and they appear more uncertain to the general public, whereas the costs are often 
short term and clearly identifiable. The beneficiaries of refonn may not easily consider 
themselves as such, whereas the potential "losers” from reforms are likely to know who 
they are and organise themselves accordingly. 

The OECD supports the reform efforts of its members in a highly competitive and 
globalised economy. As underlined by Deputy Secretary' General Aart de Geus. the 
OECD is often called to establish best practices based on cross-country comparisons. 
While these are useful to define paths for reforms, they are insufficient to incite action. 
Therefore the OECD must be frank about the cost of delays - the cost of non-action - as 
well as provide concrete suggestions for countries to facilitate the reform process. 
Reforms are not an easy task as they always involve social groups who might lose. When 
reforms have costs for certain stakeholders, they have to be compensated, for equity as 
well as efficiency reasons: this represents a crucial factor to consolidate public trust and 
reduce the opposition of losers in order to widen the constituency and allow reform to 
proceed. The groups who bear the financial burden of the reforms differ from those who 
arc likely to benefit. For example, reforms in the education sector may require that local 
authorities and teachers bear the financial costs, while future generations will benefit. 
Pensions represent another example where outsiders will benefit from reforms, while 
insiders often represent conservative powers opposed to refonns. as they are likely to 
lose. As a result, building a successful strategy' for refonn requires broad support from 
various stakeholders with a clear understanding of the benefits. 

OECD country reviews, either as part of economic surveys or regulatory reform 
reviews and monitoring, represent a first step as drivers for reforms in many countries. 
Through country reviews, the OECD brings common facts and a shared understanding 
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that helps member countries communicate on the need and the benefits of reforms for 
their domestic audience. A deep understanding of the context and the momentum for 
reform is required in every country. This calls for greater attention toward the issues of 
constituency-building and advocacy, as well as consultation practices, to make the 
OECD's work more useful and responsive to the needs of policy makers. 

Common public values are a critical determinant of success in modern democratic 
societies, as leaders rely on public support to get elected and to remain in office. A goal 
of understanding the political economy of reform could be to devise a way to "to reform 
and get re-elected" or "how to reform and perform". Getting re-elected is not a goal in 
itself; it reflects the private interest of politicians and may lead to short-lived and 
unsustainable economic and social policies. Trying to reform in the right way and losing 
the next election may be equally damaging, since the reform efforts may be lost, and 
momentum for further changes could be blunted by the political climate of a country for 
some years; in some cases however opponents might then take credit for the success of 
reforms they previously objected to. 

The challenge is to identify the right type of reform and to help countries implement 
it. This requires combining politics as the art of the possible, with economics, the dismal 
science of scarce resources. Part of the solution may lie in a greater focus on 
implementation strategies once the broad goal for reforms has been identified. 

The discussions highlighted the following: 

• Regulatory reform calls for a broad-based "nonpartisan” and multidisciplinary' 
approach, which requires a political perspective. As underlined by former minister 
Victor Norman "so far reforms have been the baby of economists and not 
politicians [...] and maybe there is now' a need for a change at this stage.'’ 

• Political leadership is essential when it comes to design coherent and dynamic 
reforms. The role of politicians is therefore critical; they arc the decision makers. 
There is a need to find open solutions that leave room for politics. The example of 
Norway is very telling: reforms in deregulation and re-regulation in competition, 
transportation and health/safety, gave the Cabinet the right to interfere at any 
stage, which had positive results in the end, even though it involved fights 
between the different ministries. 

• Because politicians and administrations are concerned about self interests (votes, 
re-election, pow'er), therefore for political leadership to exist, there is a need to 
draw attention to the private values of reforms. This institutional approach docs 
not consider the idealistic notion of the state as an impersonal entity' necessarily 
oriented towards the protection of the general interest, but as a collection of 
privately interested politicians and civil servants, with broad, but also short-tenn 
and biased policy goals. While this is the nature of policy making, it is essential 
for countries to ensure that politicians and public administrations at large are not 
being biased by the search of short-term objectives. 

Moving forward requires an active communication policy. The stakeholders and the 
public often have a difficult time understanding the benefits of refonns. Therefore, it is 
important to reach out, to explain how reforms can be transformed from abstract, 
technocratic measures to actual changes that will be beneficial for the people and help 
build a society for the future. This requires communication and advocacy. Politicians. 
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citizens and communities may need to understand that, if they are ready to pay a price and 
make it happen, reforms which now represent a political cost can become an investment 
and an asset for the future. 

Choosing the right economic policy and achieving public acceptance of reforms 
depends on a balance of markets and politics. Key political economy constraints have to 
be taken into account since institutions, political environment and the economic system 
do influence one another when it comes to shaping regulatory' reforms. A cross-country 
perspective may help to identify these constraints as well as the available policy responses. 
Furthermore, the political dimension of reforms may have budgetary implications for the 
overall economic policy strategy, since compensation and adjustment measures are an 
important element in overcoming opposition and resistance. As budget balances arc 
affected by economic cycles, this can involve sequencing and timing issues (see Sections II 
and III). Further, mechanisms for public dialogue such as advocacy/advisory groups have 
also been set up to support reforms (see Section II). 

The need for consensus 

Allan Fels, Dean of the Australia and New Zealand School of Government 
(ANZSOG), Australia, and former Chairman of the Australian Competition and 
Consumer Commission, identified four dimensions for analysing the political dimension 
of reform: i) value to the public; ii) political viability and sustainability; in) manageability 
at the operational level; and iv) co-operation of stakeholders affected by reforms. This 
essentially concerns the many tilings that policy makers can do and prepare in advance to 
lay the foundation for market-opening reforms and favour liberalisation vis-a-vis 
domestic economies. 

As far as the value to the public is concerned, it is important to show how reforms add 
value to tire community. First, reforms have to deliver good outcomes and outputs. 
Second, as the process of economic reform involves the use of the coercive power of 
government to bring change, the quality of reforms depends on public perceptions of how 
government power is used to implement it. There should not be an excessive use of power 
but rather a fair process in economic regulation. The fairness question arises in different 
ways and fields of economic reform, including labour markets, social issues or 
competition and market regulation. Generally, a reform is considered unfair if it largely 
benefits one group at the expense of the community, or if it creates some economic 
dislocation unless accompanied by compensating factors. 

Regarding political viability and sustainability, economic reforms are not just 
technical matters. They affect property' rights and interests, the distribution of wealth and 
income across social groups and over time. They involve political choices and trade-offs 
between alternatives. Many economic reforms can only occur when there is legitimacy 
and positive value judgment to support them. All this is expressed through the 
"authorising environment”, which basically describes the source of the laws, regulations, 
government actions and decisions, the budget allocations and the values that shape public 
value. It is about w'hat may be done and what is allowed to be done politically. Some of 
the drivers of the authorising environment are outputs, namely laws, regulations, resource 
allocation and budget; but also policy needs, political parties, social actors and so on. 
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Building constituencies and coalitions supporting reform and maintaining support 
throughout the process 

Reforms require building constituencies with strong policy drivers and political 
support. The implementation of complex reforms which cover several policy areas 
requires strengthening policy coherence and setting up a clear way forward. Reformers 
face many hurdles. Political leadership is necessary to overcome opposition and avoid 
deadlock. Governments have a number of policy levers at hand, but, at the same time, 
important policy drivers may be outside government reach, such as the economic cycle, 
or the ageing of the population. 

Successful, credible and sustainable reforms rely on the capacity to build wide 
coalitions with clear political leadership and commitment, as well as the ability to identify 
external drivers and pressures to bring them into the arena. Indeed, reforms require 
bringing domestic constituencies on board, creating participation in procedure, educating 
the general public, and taking stakeholders fully into account in the design of regulatory 
reform policies. Parties have to participate in the decision-making process from the 
beginning, and they have to be engaged in the communication phase. Top-down and 
bottom-up consensus has to integrate the motivations of the different actors: trade unions, 
politicians, officials, media, citizens, businesses, local and regional administrations, 
political parties, lobby groups and regulators. There is a need to create incentives to set up 
the '‘right balance" for all the players involved, since they might be unlikely to see their 
interests threatened without fighting. It is also key to convince the stakeholders of the 
benefits of refonns as well as their public value. Reaching out to businesses and citizens 
to support the reform process might be difficult, but it is a prerequisite for reforms 
undertaken for societies' benefits. 

Economic reform must not only be acceptable at a given point in time: the support of 
the authorising environment is needed after the initial adoption if the refonn is to be 
sustained and delivered. That is often difficult because the authorising environment is 
amenable to policy intervention. When the opponents of refonn are defeated they typically 
intensify their effort to prevent, frustrate or reverse the reform. As a result, successful 
reformers can never afford to sit back and celebrate victory. When they implement a 
reform, they need to take further steps to ensure its continuing legitimacy, establishing 
mechanisms and institutions that enable the reform to be implemented structurally even in 
the face of political resistance. Economic reforms, especially competition-oriented reforms, 
face contradictions. Economic players who wish competition from their suppliers and sell 
to competing buyers support pro-competitive reforms and the elimination of monopoly. 
At the same time, market players do not like to be subject to competition, and will try to 
reduce competitive pressures by several means, either product differentiation, innovation 
or regulatory protection, resisting the full application of competition law or policy. This 
internal contradiction lies at the heart of many political problems of developing a truly 
pro-market competitive strategy. 

In tenns of the manageability of refonn at the operational level, economic refonns 
have different requirements. Trade reforms often pose few' management challenges. They 
might be very difficult to achieve politically but once agreed upon, the administrative task 
will simply be for the relevant authority to reduce the rate of tariff protection. Other 
reforms can bring administrative challenges: competition law for example will lead to 
investigatory, administrative and legal challenges if it is to have any effect in practice, and 
it needs to be sustained overtime. The operating capability of individual agencies which 
have to apply reforms is a critical variable. This depends not only on budget resources, 
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but also on being entrusted with appropriate legal powers to give effect to reforms. 
Governments may announce reforms and make some resources available lo a regulatory 
body or a competition authority', but without appropriate powers of investigation or 
sanction, they may not be in a position to deliver the expected incentives for market 
players. The judiciary represents another crucial dimension for implementation, as many 
economic reforms may stumble on a lack of compliance, on slow judicial processes or 
excessive appeals that may undennine the effect of executive decisions. 

Concerning co-operation and agreement of those affected by reforms, in every 
country, at every level, few stakeholders can achieve the contribution to public value 
without the support of many parties: other parts of government, business actors, law firms, 
courts, consumers, regulators and so forth. Successful outcomes generally depend upon 
adequate co-operation from these stakeholders and acquiescence at least by those directly 
affected by reforms. In the case of regulated industries for example, at the end of the day 
one requires business co-operation to actually ensure that the refonns are delivered. 

Establishing ownership for reforms 

Politicians have an essential role to play in taking ownership of reforms. Politics 
cannot only be left to the experts, drawing the attention on the necessity to reflect on the 
role of politics vs. economists in regulatory reform. Reforms should be led, legitimised 
and supported by politicians instead of economists, as underlined by Victor Norman. The 
main role of "experts” would then consist in supporting politicians and politics "rather 
than advocating for reforms uniquely on technical grounds that would either involve 
political suicide or abdication". 

Regulation can present a dilemma. Good reasons to regulate include correcting for 
market failure, responding to popular concerns and ensuring stakeholders' benefits. But 
over-regulation or regulatory capture can make the regulatory outcome inefficient. 
Regulation often arises when there is a “problem” or controversy to which politicians 
believe they must respond. To limit the influence of specific private interests, the standard 
expert solution is to move regulatory powers away from politicians. Yet in that case, it 
may be unrealistic to expect them to take ownership. A solution should incorporate 
political initiative and commitment, since the interactions between political and economic 
forces shape regulatory reforms. 

Some lessons from Norway, the Netherlands and Italy 

The example of deregulation and re-regulation in Nomay is very telling in terms of 
making politicians key actors in the process of reform. The country set up regulatory 
reforms in three major areas where issues of sectoral capture had arisen: competition , 
transport sector and health/safety. The overall objective of economists was to establish 
arm's length regulation with limited controls, clear and more defined roles. There was 
also an intention to allow for greater autonomy by setting up independent commissions 
for all agencies and creating physical distance from the stakeholders, while moving seven 
government agencies out of the capital. Oslo. These reforms did leave room for politics: 
the right was reserved for the Cabinet to intervene in different cases of particular 
significance but it had to be done through a transparent procedure. Refonns were quite 
successful and led to less detailed controls and independent appeal commissions in most 
areas, though they did not really manage to clarify roles because that involved fighting 
among the different ministries. 
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In the Netherlands, the regulatory reform process was based upon the personal 
commitment of leading politicians, according to Ronald Gerritse, Secretary-General, 
Ministry of Finance. The Minister of Finance and Vice Prime Minister Gerrit Zalm led 
the fight against administrative burdens (2003-2007). Personal engagement was crucial at 
the beginning of reforms, as well as their personal involvement and knowledge of the 
field. These dedicated politicians were recognised by many stakeholders as allies and 
were perceived as competent, likely to understand the problems of ordinary people. 

In Italy, the success of the Bassanini refonns was highly conditioned by the capacity 
of officials and civil servants to change their culture and understand the benefits of 
technological innovation, administrative simplification, meritocracy, professionalism and 
service quality. The process of reform faced tremendous cultural and ideological 
bipartisan resistance from local and central administrations, courts, regulators, corporate 
bodies and political parties. Former minister Bassanini identified personal political 
commitment at the highest level, as well as leadership capability from the corresponding 
Minister of Public Administration, as prerequisite conditions for success. The reforms 
also involved daily co-operation with local and regional administrations, trade unions 
businesses and other stakeholders. 

Sustainable reforms require the personal commitment of politicians. This can be very 
difficult, as politicians may hesitate before driving reforms forward. Another obstacle is 
that same politicians might be captured or strongly influenced by lobby groups and third 
party interests at the earlier stages of the refonn process. 

Ensuring continuity through senior officials 

Officials also have a role in initiating broad-based reforms. Bureaucratic-driven 
reform usually evaporates quickly if there is no political dimension to push behind it. 
In such a context, officials are the preeminent custodians of government problems such as 
the interference of lobby groups. They have an obligation to provide the best analysis and 
advice, and are key when it comes to ensuring effective communication to stakeholders, 
providing information and guaranteeing nationwide support. They can help search for 
evidence, identify external drivers and make reforms more credible and sustainable if 
the latter are translated across government and ministers. However, officials are often 
constrained; they might be working for ministers, and in some countries such as Australia, 
officials in the Treasury have had opportunities to brief the media off the record and 
explain the need for economic refonns and how they should be undertaken. But the scope 
for these interventions and briefings has been reduced in recent years. 

Advocacy bodies often play a key role in the success of reforms as catalysts to 
mobilise social forces and foster consensus. There is no single model for such bodies 
since they are specific to each country’s institutional context. How-ever they do have key 
characteristics, which may count for success. They have to have a significant status, at 
arms" length from government, and need to be staffed with personalities able to generate 
consensus around their proposals. They have to identify when to push for reforms and 
how. In Ireland, the independent competition authorities are well placed to act as 
advocacy bodies. One of the main lessons learned in that respect is that good analysis is 
often a starting point for a sound process of reform. “Killer facts” are the first weapon that 
policy makers need to overcome political opposition. In a second phase, these advocacy 
bodies must identify- potential allies and forge coalitions. They also need to develop 
appropriate communication and media strategies with regard to the broader public. 
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In Mexico, the Federal Competition Commission (CFC) constantly advocates 
eliminating anti-competitive conduct, as noted by Eduardo Perez Motta. The CFC has 
developed strategies to work with Congress, with other regulators, with the private sector, 
and with the executive branch including the Office of the Presidency. In Korea, 
the Regulatory Reform Committee (RRC) serves as a channel to take into account the 
opinions of stakeholders and to integrate the perspective of business, according to 
Prof. Chin-Seung Chung, a member of its board . 3 As a result, ministries have to take into 
account the opinions of stakeholders when requesting specific regulatory reviews. 
Citizens and other parties can make their comments at any time through various means, 
including the RRC website. Mechanisms also exist to collect civil society groups' 
opinions concerning the regulatory reform process (e.g. suggestions to request 
improvement of regulations). The proposals are then subject to review by the Cabinet 
Council and the whole National Assembly. 

These independent bodies can be government bodies in some countries, as is the case 
in Australia or private sector think tanks, as in the US. Their role is to provide a source of 
comments to support the reform process, as well as to engage a policy dialogue with 
sectoral ministries and agencies, which will facilitate the review of outmoded regulations; 
to request the initiation of new regulations in case of re-regulation; and to resolve 
interagency disputes about regulatory policy. In addition to bodies purely dedicated to 
advocacy, regulatory oversight bodies may have significant powers, including the 
possibility to veto regulatory proposals from specific ministries. 

Nevertheless, such “centralised regulatory oversight bodies are inherently 
controversial”, as slated by Dr. John Graham, formerly US OIRA, 4 Administrator. First, 
the power to make regulatory policy inside government is perceived by most people as a 
zero-sum game. In the case of OIRA for instance, the Head of the Labour Department has 
the power to set regulation, but the centralised body has a review function with a potential 
power of veto. A natural tension exists between these two actors and their respective 
powers, which implies that any time the centralised oversight authority is used, it may 
reduce the power of another player inside the government. Second, the heads of 
regulatory agencies may perceive centralised oversight as a threat to their influence. As a 
consequence, it is the responsibility of regulatory reformers to advance carefully and use 
their political capital wisely. 

In the United States, OIRA is located inside the budget office, at OMB , 3 rather than 
being part of the Treasury Department, a separate agency, or part of the Council of 
Economic Advisers. The close proximity of the OMB to the President endows OIRA with 
significant powers. Agencies approaching OIRA for regulatory proposals will not create a 
lot of controversy unless necessary, as they are aware that the same organisation can 
affect their budget. Stakeholders and allies were particularly important in the creation of 
OIRA and protecting the office when criticised. These include many academics, mostly 
economists, who have built their career around making a case of a society-wide 
liberalisation and regulatory policy, and reform-oriented think tanks. The breadth and 
coverage of think tanks is unique in the US compared with other OECD countries. They 
are also seconded by general business associations, small businesses, chambers of 
commerce, all rather favourable to the existence of OIRA and lobbying for its 
continuation. On the oilier side, industry labour unions might also play a role of 
“champions". They may be concerned that regulations in the environmental field, for 
example, would hurt mine workers and w'ould be very costly or very constraining. 

Institutions have an essential role to play to shape the regulatory environment. Countries 
are setting up institutions that will press for reforms as well as mechanisms which create a 
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form of pressure. In Australia, the Productivity Commission is continually invited to 
investigate and pursue inquiries into areas in need of immediate reforms. Well-functioning 
institutions create externalities, in the form of direct contribution to efficient services and 
vehicles that will push for economic refonns. In the Netherlands, joint committees were 
set up in each ministry in 2003, thus involving civil servants and representatives of the 
business community. They participated in the process of identifying and developing 
deregulation strategies, oriented towards the reduction of administrative burdens. 

Lastly, a political economy perspective needs to take into account the diversify of 
political powers in a mulli-level governance perspective, where co-operation and 
competition may occur. This is particularly critical in federal countries such as the United 
Stales, where a need may be felt for national legislation that pre-empts state legislation as 
far as regulatory policies are concerned. State regulation may represent a serious issue, as 
only half the states have centralised regulatory oversight bodies in the governor's office. 

Timing and sequencing of reform 

Timing and sequencing issues represent a key aspect when dealing with reforms. It is 
of utmost importance to determine when to push for reforms, and how to sequence them. 
Political calendars are often short, and depend on the fluctuations of public opinion, while 
reform processes are long and complex. This requires a careful identification of the 
targets and prioritisation of refonns where they are most likely to produce results. 

Sequencing is a key element. Even if governments can agree on the type of reform to 
carry out, a lack of consensus can remain as to which step to undertake first: Creating a 
correct macroeconomic setting? Liberalising investment? Setting up a competition policy 
to avoid abuse of dominance when the market is deregulated? Enhancing trade reforms to 
avoid having protected sectors capture the addilional resources? Reforming industrial 
relations to prepare labour market reform? The conclusion from the discussions was that 
there is no optimal order and no blueprint for sequencing; this depends on the countries' 
specific circumstances. No universal guidelines exist, though useful lessons might be 
drawn from OECD experience and evidence. 

The interactions and spillovers between reforms in different policy areas are also a 
critical factor to win public acceptance, since reform in one market may fail to deliver 
results if not accompanied by refonn in others. A ''critical mass" of reforms may be 
needed for benefits to be visible. In the case of Australia, there was a question of 
sequence: international trade came first, followed by domestic deregulation at a later 
stage. Australia carried out reforms in trade on a unilateral approach; reforms were 
comprehensive though they were not all introduced simultaneously, but rather on a 
gradual basis. For instance, some of the reforms were announced years ahead with 
industry plans, and labour market reforms would follow product market reforms. The 
current national competition policy framework was strongly supported by funding from 
the government when it was introduced. The plan was successful as it promised to share 
the economic benefits of reform through payments to the local governments that could 
otherwise have resisted their implementation. 

Some experiences highlight the benefits of proceeding in parallel while reforming, in 
order to create synergies, reduce the risks of winners and losers, and improve the balance 
to allow for a more '‘nimble" workforce in the economy. Indeed, while doing so, it is 
likely that a community which may be harmed by one policy will benefit from another, 
making it easier to create a broad policy environment that enables capital and labour to 
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move from declining areas to expanding ones. However, binding constraints that 
economies face at any time such as in labour markets, condition the sequencing of 
reforms while making it necessary to give priority to some areas earlier in the process. 
Though the importance of being seen to encompass a wide field is key, realistically it 
might be difficult to proceed exactly in parallel since some constraints may receive more 
attention than others. 

Sequencing issues remain country specific, as noted by Eduardo Perez Motta, 
President of the Federal Competition Commission (FCC), Mexico Mexico has only 
recently been able to choose a sequence that had first to address macroeconomic 
stabilisation before contemplating any other policy. Trade and investment liberalisation 
could follow but they had to be tied internationally by the government’s anchor in 
international organisations such as the WTO, bilateral negotiations like NAFTA or with 
the European Union. Otherwise, risk could arise and the government could have faced a 
backlash. Once trade and investment issues were addressed, the CFC could also tackle 
other issues, including specific competition policy aspects and the modernisation of the 
regulatory framework in specific sectors. 

Recovering from failure 

As pointed out bv Deputy Secretary-General De Geus, the OECD experience shows 
that very' often successful reforms were not the first attempt but were preceded by many 
"Tailed” attempts; therefore there is a need to encourage initiatives for reforms even if 
they arc not successful immediately, because governments as well as other actors can also 
learn from failure. There is an indirect benefit from failure, as the past is generally not the 
best predictor of the future. It may also take several attempts to build appropriate 
coalitions, and to slowly undermine opposing interests (see Box 1.1). 

Reforming in response to a crisis 

In some cases, crises can also serve as drivers for reforms since institutional changes 
will be easier while drawing the attention upon the urgent need for reforms. Societies do 
not welcome crises, and the OECD works to prevent or ameliorate them, but they may 
nevertheless occur. A first example was quoted by Franco Bassanini, Professor, University 
of Rome. Italy and former Cabinet Minister for Public Administration: Italy managed to 
create a wide political and civil coalition to support reforms, “mainly because the State 
was experiencing a tremendous crisis”, w'hich encouraged both a huge need for change 
and a very high demand for radical reform. The situation of public finances and the 
perception of inefficiencies in the public administration were such, that it was easier to 
build consensus around reform. There may even exist a need to “dramatise the gravity of 
the crisis in order to facilitate reforms.” A second example is Australia, where wide 
market-oriented reforms w ere implemented at a time when "there was a sense of crisis in 
the country”, according to Allan Fels. While Australia was among the world’s wealthiest 
countries at the turn of the century, a “sclerosis” period during the 1980s made it fall 
tow'ards the bottom half of the OECD rankings of incomes. Australia was highly protected 
from foreign competition, and there w'as a huge degree of concentration, cartels as well as 
anticompetitive behaviour. The "‘feeling of crisis” was seized upon by a government that 
was “anxious to show' its economic credentials". As a result refonn succeeded with good 
policy design, well thought in terms of economic rationality and a high level of awareness 
of the kinds of areas in which reforms would be difficult. However, the question of crisis 
has to be framed in a correct manner in order to drive good policy results. 
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Box 1.1. The positive effects of learning from failure 

Italy is a primary example as it experienced some failures in the implementation of its initial 
reform programme in the 1990s. For instance, it had not adopted the necessary laws and rules to 
liberalise professional activities and local public services. One of the lessons drawn by the 
government is that liberalisation, outsourcing and privatisation usually face stronger resistance 
when they affect local interests rather than national ones. There is also a risk that some of the 
liberalisation policies may require broader political majorities to ensure appropriate 
implementation. This underlines the need for a bipartisan approach to reforms. Overcoming 
internal administrative resistance, as well as the reaction of administrative judges, is another 
challenge. Reforms also have to be packaged in smaller steps to be accepted and digested. 
Finally, financial resources have to be devoted to reform implementation in order to create 
appropriate incentives. Too many reforms at the same time may generate a complex situation. 
This risk is compounded by the existence of coalition governments, in a fragmented political 
system which requires a significant level of bargaining. 

The case of the Netherlands shows the need for a communication strategy to the business 
community taking into account the lag effects. The government had claimed that measures were 
effective when voted by Parliament. However, from a business perspective, changes are only 
perceived on the work floor after a phase of implementation. Implementation may be prone to 
failures with additional complexity, new rules that may even temporarily add to the administrative 
burden. There was a gap between the government’s perception and the business community 
appreciation, as government interventions were perceived as too slow by the broader public. 
In these cases, an independent advisory body that business can trust can be very effective in 
guaranteeing appropriate communication. Such a body has been set up in the Netherlands 
since then. 


Maintaining momentum and a sense of urgency in the absence of crisis 

Though crises might present a framework for reform policies, as they allow 
politicians to justify the need for change, they may not represent “a Churchillian policy” 
as stated by former minister Victor Norman, Professor, Norwegian School of Economics 
and Business Administration, Institute of Economics, Bergen, Norway. Most of the time, 
OECD countries are not in crisis but reforms still have to be carried out. Therefore, 
governments cannot afford to wait for crises as drivers for reforms but have to shorten the 
time when countries are in crisis by learning from other countries’ experience. Politicians 
have to take ownership and to pursue reform policies in a non-crisis setting. First, it might 
be necessary for politicians to “create controversy”, because politics is about controversy 
and if a measure is not controversial, there is no political capital in it. Thus, generating 
controversy as the basis for moving forward helps to define a strategy and find rules to 
apply to the different players. The idea of attempting to establish consensus reform policy 
in countries that are not in crisis is somehow self-contradictory. Second, politicians are 
mainly concerned about private interest, i.e. their re-election. As voters are primarily 
interested in the private value they can take from politics, politicians must be concerned 
about private value as well. To put it in a nutshell, politicians will be pro-active and take 
ownership of reforms only if they realise how reforms can create private value in order to 
generate the support of the majority of voters. 

The experience of Norway shows the steps that governments need to take to build 
support and sequence reforms when there is no crisis. There was an incremental, gradual 
and consensus-based process, in line with the political culture of the country. Institutional 
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mechanisms were key for building consensus among parties. The reform process started 
with the government appointing a committee with a clear mandate to take stakeholders on 
board. Raising debates in society and media represents a useful means to produce consensus 
early in the process and make it more transparent. 

There might sometimes be a need “to find a new crisis'’ according to Allan Fels, in 
order to create momentum for reform. Countries are facing major “challenges" in the 
context of globalisation, which forces states and national governments to adapt. 
Competition from developing countries creates challenges in terms of labour markets and 
businesses. This can be presented to the general public as a “great challenge needing a 
coherent economic response.” Similar arguments could be developed for other challenges 
such as terrorism, climatic change, multiethnic issues and immigration for instance, even 
if a dramatisation strategy has to be chosen cautiously with well identified targets. 

Crises may also lead to select less appropriate policy instruments 

Crises also have the potential in some cases to induce worse regulatory' outcomes. 
After the shock of a public reaction, regulatory responses may be too heavy-handed, and 
result in unnecessary' burdens. In the United States, it has at times been difficult for the 
OIRA to fully assess certain pieces of regulations under specific circumstances. When 
crises create high emotions, the efficient implementation of regulatory policies may be 
affected. Agencies and regulatory systems may on the whole perform better in a stable 
environment, with sufficient time for distance, quantitative modelling and proper analysis. 

Another element to take into account is the necessity to gain support from and 
convince large majorities. Governments may have a greater capacity to implement 
reforms in good times as they will have the resources to compensate those who are likely 
to lose with the resources of a prosperous economy. Those likely to benefit from greater 
competition can also more easily become supporters, “champions'’ of reforms, as they 
already enjoy the benefits, which will facilitate the introduction of changes. 

And the electoral cycle imposes its constraints 

In Mexico, reforms were carried out in a peculiar political period since crucial 
opinions of the Federal Competition Commission (CFC) were issued two weeks 
(22 November 2006) before the end of the Fox Administration (1 December 2006). This 
raises the question of the impact of the electoral cycle in terms of reform implementation. 
The fact that Mexico carried out reforms during an electoral process might seem 
counterintuitive at first. However, it also prevented political parties from rejecting 
proposals publicly since the general public was aware of them. In the case of pension 
fund, the recommendations of the CFC provided the incoming administration with a clear 
vision of the problems at hand and were able to influence the perspective of the new 
policy makers. The key lesson here lies in the benefits of having an independent authority' 
whose terms are not set by the political calendar. This allows to push for reform despite 
reservations that may come from the electoral cycle. 

Lastly, sequencing must take the subsequent steps on the refonn agenda into account, 
as pointed out by representatives from business. 0 Indeed, discussions about how demand 
for reform may occur in social areas, where politicians are closely driven by voters and 
take initiatives, should be separated from those concerning market reforms, where such 
pressure might be more diffuse. Victor Norman pointed out that market-driven reform is 
something that politicians usually dislike because "they are invited to react and not to 
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act". There may be a need for reform but it may not necessarily be framed in explicit 
terms. The distinction is important since few politicians are successful when they are only 
responding to external pressures instead of being pro-active and pushing for a clearly 
defined agenda. 

Successful strategies for reform through engaging open and inclusive participation 

of stakeholders at the political level 

All participants underlined the importance of political leadership and of pro-active 
approaches. Politicians need to engage firmly and their first priority should be to convince 
as many stakeholders as possible about the benefits of reform and its value creation 
for parties. In this respect, a number of institutional features could help, including 
"pro-reform bodies”, and advocacy functions from some core independent authorities. 

However, this is not sufficient. Politicians also have to address the broad concerns of 
citizens in many industrialised countries concerning structural change and globalisation. 
As illustrated by as Ken Heydon, citizens need to be shown the benefits of reform, in a 
way that addresses their concerns and draws attention to three aspects. First, there is a 
need to acknowledge that if trade reform is usually perceived as being part of the problem, 
it is certainly part of the answer, with bolh a political and an economic dimension. 
Exports also build political support for trade and trade reform by building a critical mass 
of exporters who arc also voters. Trade contributes to innovation and growth by stimulating 
competition, strengthening intellectual property 7 rights and spreading international 
standards. Second, trade reform has to be accompanied by complementary policies such 
as macroeconomic stabilisation. In 1973. the Australian government reduced tariffs 
by 25% in a situation where the exchange rate could not be revalued for political reasons 
due to the opposition of the mining sector. This example illustrates the risk of conducting 
trade policy in a macroeconomic framework that is not really conducive to successful 
reforms. Third, governments need to hclp/compcnsatc the sectors that lose from structural 
change, with well-designed safety nets: targeted assistance should be transparent, 
cost-effective, time-bound and with a clear exit strategy. 

Therefore, governments have to adopt a holistic approach to meet the challenge of 
"concentrated losers” since macroeconomic instability is probably the single most 
important reason for trade reform not being sustained. Governments may also be served 
by the perceived importance of multilateral commitments that can help lock in domestic 
reforms. It is also important to communicate the benefits of reform, even when gains arc 
hard to identify and measure. Very often, opposition is generated by the mismatch between 
the real and the perceived costs and benefits of reforms. Lastly, policy makers need to 
foster cultural change, with a general change of mindset where trade and regulatory- 
reform are seen less as a concession granted to others (zero-sum game) and more as a 
core element of a holistic policy approach designed to benefit the entire community. 

In Norway, the strong commitment to regulatory policy made it appear as the top 
policy priority in terms of measures to modernise the public sector. The Cabinet 
understood that regulatory reforms and competition policy were high priorities. In order 
to speed up the pace of reform, the decision was made to skip the entire procedure of 
establishing a public enquiry committee. As a result, all measures had been approved by 
Parliament one year after the programme started. The political strategy led politicians and 
officials to first commit themselves in public in the earlier stages of the process 
concerning the relocation of government agencies, which was a very controversial 
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proposal. The result was that they felt bound until it could be enforced. Later, the reform 
involved active constituency building through media and contacts with local communities 
with consequent communication strategies. The unions and the bureaucracy were actively 
excluded from the process because of the risk of deadlock. The general lesson is that 
reform must be a political project, and leave room for politicians to take up such issues in 
the electoral debate to be elected and re-elected on that platform. Not everything should 
be left to agencies and markets controlled by experts. 

In Italy, the reforms benefited from a quasi-unanimous consensus between the 
different stakeholders; a wide coalition of interests through the personal commitment of 
the minister supported by the prime minister and political parties’ support on a bipartisan 
basis. The process also involved the media; ordinary' citizens as well as regions and local 
administrations despite strong resistance from trade unions and workers. The government 
demonstrated successfully how reforms would improve social welfare, convincing all the 
actors that each of them was participating in an important project for the future of the 
nation. Performance indicators were established, with clear programmes, accompanied by 
realistic time-bound targets, backed up by figures. Resource allocation had to be adapted 
to the objectives set. In terms of sequencing, measures perceived as win-win by the public 
were adopted first, such as self-declarations and self-certifications for instance. This 
helped to generate momentum and further support for reforms. 

Increasing transparency is another key element of success. It is necessary to foster 
trust in governments, and create “public values”: this intangible social capital will help 
authorise reforms. Without transparency, reforms will be crippled, as they are highly 
dependent on what people need, and on the extent to which changes will affect them. 
Policy formulation needs to raise the level of transparency in order to get more information 
from interest groups and improve the quality' of implementation. This can be done 
through greater public consultation: w'ith notification (i.e. communication of information 
on regulatory decision to the public), consultation (i.e. active thinking of interest and 
affected groups) and participation (active involvement of interest groups in the 
formulation of regulatory objectives, policies, approaches). This is a core element of a 
high quality' regulation strategy as advocated by the 2005 OECD Guiding Principles for 
Regulatory Quality and Performance. 

This approach was followed in Korea. For instance, the Regulatory Reform 
Committee (RRC) registers their reservations before the policy can actually go on to the 
Cabinet for review, and to other assemblies. The first step involves reflecting public 
opinions through notification of pending reservations. The purpose of notification is to 
secure the fairness, transparency and reliability of the administration through the 
participation of the public. Each ministry is then required to broadly disclose its policy 
objectives and ensure proper distribution and understanding of the proposal through 
public media, Internet and the newspapers. Any comment from citizens should be 
handled with respect and the results should be disseminated. 

In the Korean case, a number of regulatory tools support increased transparency. For 
example, the Business Difficulties Resolution Centre receives suggestions from the 
general public through electronic channels. The government has to ensure that 
information flows to the public and vice versa , through as many channels as possible, 
including Internet and media. Each ministry presents its policy on the government 
homepage and also has to register with the RRC the name, the legal base and the pre-setting 
body regarding its proposed regulations. The result is a published database on the 
Internet. Proposed regulations have to be phrased in effective and simple terms to achieve 
objectivity', transparency and fairness w'ithin minimum requirements. 
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The Mexican case reveals a multi-channel strategy to convince stakeholders. This 
includes direct lobbying efforts to Congress, along with an active media strategy, 
countless advocacy interventions by academic institutions, meetings with industrial 
chambers, discussions of the issue in international organisations as the OECD, etc. This 
demonstrates the importance of very clearly explaining the benefits for average citizens in 
order to push for ambitious reforms. It is also important to convey a sense of urgency 
about the reform and to clearly set policy priorities. Public pressure can also be used to 
generate support for reforms, even if this is tricky: care is needed when choosing the 
appropriate timing for public or media pressure. The reform was discussed during the 
electoral process in Mexico, which proved to be very helpful to convince the Congress to 
approve it despite the electoral cycle. Finally, legislative reforms were backed up by 
influential champions previously identified in the Congress. 

Conclusion 

Core political economy factors contribute to both successful and failed attempts of 
structural and regulatory reforms across OECD countries. Creating common public value 
a consensus is a preliminary step necessary to overcome resistance and obstacles. This 
requires convincing stakeholders, which will help to translate the success of refonns 
into votes. 

The lessons of implementation highlight the importance of building a constituency for 
reform supported by strong policy drivers as well as political support at the highest levels 
of government. Governments and businesses are the main drivers for refonn. with 
international organisations also playing a significant role. 

Capacity building and adequate institutional development are critical for the support 
and enhancement of reforms. Advocacy bodies are a key vehicle. A first condition for the 
success of advocacy bodies cannot be underestimated: de facto and de jure independence 
from the government in their undertakings is essential. A second is the existence of a 
clear mandate to advice further refonns. Without both conditions, the credibility of their 
advice and thus their justification may be compromised. Support from an effective central 
oversight body is also important for the successful implementation of comprehensive 
regulatory policy from a whole-of-govemment perspective. 

There is no comprehensive political economy model of structural reform in terms of 
best strategies for success, but rather a set of issues to be considered in any refonn 
process. Success highly depends on the countries’ local, political, economic and 
institutional design and there is no unique recipe to implement reforms world wide. 
Nevertheless, some general findings can be set forth: 

• The first is that reforms have to be approached from a nonpartisan point of view', 
creating consensus. This requires paying careful - even exclusive - attention to 
political reality to design coherent, sustainable and dynamic reforms. 

• Second, attention must be paid to timing and sequencing since these affect the 
performance and effectiveness of the reform process. The potential synergies 
between structural policies also deserve particular attention as they may 
significantly facilitate reform and generate momentum for further reforms. 
Interactions among structural policies can also weaken the constituencies that 
support or oppose reform, which needs to be considered in the light of the 
consensus necessary to push reforms forward. 
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• Third, reform options have to be considered in the light of the budgetary cycle. 
Governments should consider the use of budgetary surpluses to compensate 
potential losers and to buy support when possible. Starting during or after an 
economic downturn is considered beneficial since the crisis has focused people’s 
minds on the need for reform while the recovery promises a quicker reward, but it 
may also leave less room for manoeuvre in terms of the budgetary cycle. 

• Crises may help in some cases, but also have clear detrimental effects. 
Participants agreed that it is important to create a sense of urgency for reform, 
even in those countries which fare relatively W'ell by international standards. 

Reformers face many challenges. Resistance to policy changes tends to be high, 
especially in the case of divided and polarised electorates. Though ageing societies tend 
to support product market reform as a way to boost long-term economic growth, reforms 
in labour market areas are usually made during upswings and at mid-term government 
tenure, which raises the question of showing visible results during the electoral cycle. 
As political factors reflect publicly shared values, ideology often plays a role, which calls 
for sufficient expertise and factual information to help shape the policy debate in positive 
terms. Participants also underlined the crucial role for ministerial and political 
commitments, as reforms could not only be left to technicians and had to be taken in the 
political arena, and addressed at the right level, to convince citizens. 
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4. Office of Information and Regulatory Affairs, United States. 
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2. The Benefits and Challenges of 
Implementing Successful Regulatory Reform 


Introduction 

This chapter 1 discusses the benefits of liberalisation through regulatory reform, in the 
context of the challenges of implementing reforms from a political economy perspective. 
The story of rapid but uneven progress across the OECD underscores that regulatory 
reform is not a one-off effort, but calls for continual measures towards liberalisation. 
Regulation is a core government function to promote the economic and social well-being 
of its people. There is a real risk, however, particularly in a time of profound and rapid 
change, that regulations can become an obstacle to achieving the policy objectives for 
which they are intended. All governments have a continuing responsibility to review their 
own regulations, regulator}' structures and processes to ensure that these enhance the 
efficiency of national economies and their ability to adapt to change and to remain 
competitive. 

The first part of this chapter draws on the experiences of OECD countries to show 
that regulator}' reform, done properly, contributes to improvements in economic 
performance. Reform is particularly important for small and medium-size enterprises 
which provide a large share of new jobs and are a key factor for economic growth in 
some countries. Reforms that reduce unnecessary requirements and remove conflicting or 
duplicative procedures enhance entrepreneurship and cross-border trade. 

Being aware of the benefits of liberalisation is not enough. Those who would benefit 
are often scattered and un-organised. Those who would lose are more likely to be well 
organised and articulate. In addition, the benefits may take time to appear while the costs 
are incurred in the short term. Reform does not necessarily enjoy a favourable image 
either in the public at large or among politicians, who may well question how refonn will 
affect their chances for rc-clcction. More attention should be paid to the tools of advocacy 
and communication as part of a broader approach to implementation linked to the 
political economy of reform. 

Strategies for successful refonn call for political leadership, well-functioning 
institutions, and co-operation across and between different levels of government. 
Democratic processes which are transparent and promote consultation can also expose 
governments to pressures from interest groups and stakeholders for whom reforms raise 
costs and risks. The second part of this chapter draws on the record of more than ten years 
of reform efforts among OECD countries, to identify some of the challenges for 
implementation, as well key ingredients for success in promoting a change in 
administrative culture within government, and building better relations between states, 
citizens and business. 
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What are the economic benefits of liberalisation? 

Progress with liberalisation 

Over the past ten years, OECD countries have made significant progress in terms of 
product market reform. OECD work shows that countries that had relatively restrictive 
product market policies in 1998 have generally made more progress than countries with 
fewer impediments to product market competition. 

The indicators available over the period 1998-2003, 2 which measure the degree 
to which policies promote or inhibit competition, clearly highlight this positive trend. 
For example, Italy, Poland, Korea and Greece were among the countries with the most 
restrictive policies in 1998, but all have made significant progress over the time period 
indicated (Figure 2.1). 
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Over the period 1998-2003, many countries made substantial improvements affecting 
state control, barriers to entrepreneurship and barriers to international trade and 
investment (Figure 2.A1.1, Annex 2. Al.). In 2003, the list of the ‘‘relatively restrictive” 
countries still included Poland, Italy, Turkey, Mexico, Flungary, Greece, the Czech 
Republic and France. They remained behind countries such as the United Kingdom, the 
United States, Australia, New Zealand, Canada, Ireland and Denmark (Figure 2.2). 
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Figure 2.2. Administrative and economic regulations, 1998 and 2003 
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1 .Administrative regulation includes reporting, information and application procedures, and the burdens on business start-ups, 
implied by both economy-wide and sector-level requirements. Economic regulation includes all other domestic regulatory provisions 
affecting private governance and product market competition (such as state control and legal banters to entry in competitive markets). 
The scale of the indicators is 0-6 front least to most restrictive of competition. 


Panel B. 2003 


Administrative 

regulations 


VoR 


#ESg G 


Source'. Conway. P., V. Janod and G. Nicoletti (2005), “Product Market Regulation in OECD Countries, 
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More detailed data shows that a "‘hard core” of regulations impeding competition still 
persisted in some areas, such as barriers to entry in non-manufacturing industries. This is 
particularly important since regulation in non-manufacturing industries have spillover 
effects throughout the economy because these industries provide intermediate inputs to 
other sectors. 
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How are the benefits of regulatory reform realised? 

Over the past decade, the benefits for economic growth from competition in product 
markets have been highly visible in a number of sectors across OECD countries. 
Countries as diverse as Australia or Sweden have enjoyed significant productivity 
dividends from product market reforms. Consistent cross-country empirical evidence 
shows that competition has a direct impact on growth by enhancing investment and 
innovation, and by boosting productivity. There are also indirect benefits and spillover 
effects in terms of increased employment. 

Effects on GDP per capita 

Liberalisation policies have been estimated to have significant effects on GDP per 
capita. Significant reductions of the barriers that still inhibit economic performance could 
substantially increase the GDP per capita. As shown by a recent OECD study, reforms 
that would reduce competition-restraining regulations, cut tariff barriers and ease 
restrictions on foreign direct investment to "best practice” levels in the OECD area could 
lead to gains to GDP per capita of up to 2 to 3% in the European Union/ These gains 
would be even higher in Europe than in the United States, given the fact that initial levels 
of regulation are higher. In addition, as the analysis was confined to a relatively narrow 
set of policies, and abstracted from potential dynamic effects from reform-induced 
increase in innovation, research and technological progress, the overall gains from broad 
reforms could even be significantly higher. Product market deregulation would provide 
more gains than just a lowering of tariffs, since tariff and non-tariff barriers arc already 
rather limited while domestic product market regulations often remain important, 
especially in the services sector. 

Effects on employment 

Increased competition may also stimulate employment through various channels. 
A growing number of empirical studies show that there are spillover effects from product 
market reforms in terms of employment as well as labour productivity, follorving a survey 
by Bassanini and Duval (2006). 4 (The labour productivity effects are discussed in the 
following section.) 

Lower barriers to entry tend to curb market power and the rents of incumbents, and 
create opportunities for new firms. These effects tend to expand activity levels and labour 
demand. Lower product market rents tend to induce lower wage claims, closing the gap 
between productivity and real wages that generates unemployment. Increased product 
market competition may also increase real living standards through lower prices, even if 
this effect may be attenuated somewhat if wages prior to reform contain a large element 
of rent that is reduced with intensified competition. OECD estimates also suggest that 
restrictive regulations have curbed employment rates significantly in countries where no 
product market refonns were implemented. 5 

The effects of product market regulations arc magnified by the interaction of such 
regulations with labour market settings that provide a strong bargaining pow'er to insiders, 
suggesting that rent sharing tends to depress employment. Therefore employment gains 
from liberalisation policies are likely to be higher in countries that have rigid labour 
markets (Nicoletti Scarpetta, 2005). Interestingly , a recent study by Fiori, et al. (2007), 6 
confinns these results, estimating the impacts of changes both in domestic regulation and 
in border barriers to investment: the systematic accounting of policy interactions shows 
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that employment gains have been larger when workers’ bargaining power was initially 
high, due to labour market policies. The conclusion is that product market deregulation 
and labour market deregulations can be considered as both substitutes and complements. 

Although activity is expanded and employment rates tend to rise when restrictions are 
eased and competition increases, employment in some large firms, particularly in the 
network sectors where previous regulations were conducive to overstaffing, may be 
adversely affected by deregulation. If product market deregulation tends to reduce 
unemployment and boost employment in the long term, it may, in the short term, generate 
important adjustment problems. Increased competition may produce a labour shake-out. 
Whether this adjustment is absorbed quickly or leads to an increase in joblessness and a 
drop in employment is not clear cut, however. Some institutions may lengthen the transition 
process, for example, when unemployment and related benefits arc linked to past wages. 

Effects on labour productivity 

Labour productivity is determined by investment and multi-factor productivity, 
among other things, but can also be influenced by product market competition. Recent 
empirical research indicates that regulatory environments that favour competition have a 
positive impact on economy-wide productivity' even when other potentially important 
factors - such as human capital and country- and industry -specific effects - are accounted 
for (Conway, et al . , 2006). Regulation has an impact on catch-up to best practice, as shown 
in estimates of labour productivity at both the aggregate business sector and sectoral 
levels. The results suggest that remaining cross-country differences in product market 
regulation can partially explain the recently observed divergence of productivity in 
OECD countries, given the emergence of new technologies during the 1990s. 

An increase in the intensity of competition can enhance productivity by improving the 
allocation of resources and encouraging a stronger effort on the part of managers to 
improve efficiency. Increased innovation and technological diffusion have also been 
shown to be important factors in explaining this link between competition and productive 
performance (Aghion, et al., 2001; Gust and Marquez, 2003). 

Using the estimated relationships between anti-competitive regulations and productivity 
growth, simulations suggest that increases in labour productivity from adopting the least 
restrictive regulations applied in each sector would be substantial (see Figure 2.3). 

Effects on innovation and multi-factor productivity (MFP) 

The stringency of product market regulation exerts a direct influence on business 
sector expenditure in R&D. and clearly affects the level of patenting as well as the 
proportion of Finns which are successful innovators. Empirical estimates suggest that light 
product market regulation in Australia, the United Kingdom and the United States helps 
to raise their R&D intensity by 10% or more above the OECD average. In contrast, heavy 
product market regulation reduces R&D intensity in Ireland. Italy and Portugal, by over 8% 
relative to the OECD average (Jaumotte and Pain, 2005). The quality of the regulatory 
framework is thus crucial for stimulating innovation and supporting economic growth. 

Improvements in multi-factor productivity (MFP) - whose “broad" definition 
measures the residual growth in output that cannot be attributed to changes in the quantity 
of labour and capital used in production - play a crucial role for long-term economic 
growth. In OECD countries they accounted for between one-third and one-half of the 
average business sector GDP growth observed over the past two decades (OECD, 2003). 
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Figure 2.3. Potential increase of annual business sector 
productivity in the presence of pro-competition regulation 



1. Data are the average increase in annual business-sector productivity over the period 1995 to 2003 given an easing 
in the stance of regulation to the least restrictive of competition in the non- manufacturing sectors in OECD 
countries in 1995. The business-sector results are calculated as weighted averages of the sectoral productivity 
increases using value-added weights. 


Source : Conway, et al. (2006). 


Cross-country evidence suggests that countries that have extensively reformed their 
product markets have also experienced an acceleration of MFP over the 1990s, while 
other countries have experienced a productivity slowdown or stagnation. Regulations that 
promote product market competition can have important effects on MFP performance by 
affecting the incentives to innovate and improve efficiency. Nicoletti and Scarpetta 
(2003) find that restrictive industry-specific product market regulation in manufacturing 
tends to reduce MFP growth mainly via the process of technological catch-up. They also 
find evidence of a direct link between a proxy for economy-wide product market 
regulation and sectoral MFP growth. 

Effects on domestic and foreign direct investments 

The regulatory environment may have a direct influence on both domestic and foreign 
direct investments (FDI). As quantitative estimates show, product market reforms have 
important potential effects on investment. 7 

The impact of regulation on FDI should be of particular interest given the strong 
presumption that FDI can significantly contribute to productivity growth. In this respect, 
it appears that countries where regulations restrict access for foreign businesses tend to 
receive less inward FDI. As a result, relatively restrictive host countries - such as Italy or 
Greece - that receive FDI from relatively liberal countries could increase dieir FDI 
inward positions. 

The impact of administrative burdens on FDI deserves particular attention. Economic 
and administrative regulations tend to be positively correlated. Pro-competition reforms 
that enhance the role of market-based mechanisms may lead to a reduction of administrative 
burdens and procedures. Moreover, a less burdensome administrative environment may 
make it easier to reform economic regulations that must be endorsed and implemented by 
national and/or local administrations (OECD. 2003; Koromzay, 2004; Nicoletti, 2004). 
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In the context of liberalisation policies, proper institutional design matters to provide 
adequate incentives for investment, particularly when existing incumbents may have the 
possibility to raise barriers to new entrants and curb competition. 8 Therefore, it is crucial 
to ensure the proper balance between regulations and market forces as well as the right 
incentives for investment. 

Effects on investments in and the adoption of information and communication 
technology (ICT) services 

Regulations that tend to restrict competition appear to have detrimental effects on 
innovation and on the adoption of ICT (see Figure 2.4). They tend to reduce and slow' down 
the investment in ICT. As suggested by Aghion and Howitl (2005), well-functioning 
product markets increase the incentive and lower the cost of incorporating new technologies 
into the production process. As a result, weak competition is even more hannful for 
technology-driven productivity improvements in ICT-intensive sectors (ICT-using and 
ICT-producing sectors) which are generally more exposed to regulatory' barriers than the 
non-ICT intensive sectors. 

Figure 2.4. Product market regulation and the diffusion of ICT 

The scale of the indicators is 0-6 from least to most restrictive 
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The share of ICT investment in the OECD rose from 10% in 1985 to 20% in 2002. 
However this significant increase conceals important variations existing between 
OECD countries, which are very' much linked to the extent to which regulation favours 
competition. 
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OECD analysis shows that product market regulation is estimated to explain 12% of 
the cross-country differences in ICT investment (Conway, et al, 2006). Thus, in the 
United States, the share of ICT investment in total investment is found to be more than 
four percentage points higher Ilian the OECD average of 15% as a result of relatively 
pro-competitive regulations. By contrast, in Italy, Greece. Portugal and France, relatively 
restrictive regulations are estimated to have significantly dragged down ICT investment 
relative to other OECD countries (by 2.5 to 3.5 percentage points for the period 
1985-2003). However, there is some evidence that the diffusion of ICT and Internet- 
related technology and services is now picking up in countries such as France and Italy 
and that part of the more recent economic growth in such countries could be attributed to 
a catch-up effect. 

One common feature is that in all OECD countries, the detrimental effects of 
anti-competitive regulation have proven to be larger in ICT-intensive sectors because the 
regulatory barriers to diffusion are estimated to be higher in these sectors in comparison 
to non-ICT intensive sectors. These effects can also be significant for a sector such as 
retail, which has significant spillovers and implications for the diffusion of ICT-related 
technologies as a whole at national level. 

The negative impact of competition-restraining regulation on ICT investment may 
affect productivity by slowing down the productivity enhancements related to the 
production and the adoption of new technologies. Thus, empirical results indicate that 
countries with a relatively liberal approach to competition have tended to experience a 
greater acceleration in productivity growth after 1995. 

The political challenges of implementation 

If the benefits of reform are so substantial, why have countries postponed reforms, or 
implemented them half-heartedly, often drawing back from liberalising the most protected 
sectors? Economic evidence may point to the long-run benefits of reforms, but reforms 
will only be implemented and sustained if they are carefully designed and accepted by 
stakeholders. This is all the more important as in most countries, an initial push for reform 
is usually followed by a conservative, cautious phase. The timing, scope and modalities of 
reforms as well as the interactions with macroeconomic policies are important elements 
for success. The relationships among structural policies themselves also play an important 
role. OECD work has had a significant impact, beginning with the adoption of the first set 
of Principles on Regulatory Reform in 1997. and the subsequent set of country reviews. 

Since the mid 1990s, a wealth of information and experience has been collected 
which can help governments implement regulatory reform and liberalisation policies. 
Between 1997 and 2007, the OECD carried out 23 country reviews of regulatory reform, 
as well as 3 monitoring exercises which bring a country' review up to date. In 2004, on the 
basis of 18 reviews supported by approximately 1 000 recommendations, the OECD 
carried out a stock-taking of the progress made on the regulatory quality agenda: what has 
worked, where progress needs to be made, what are the obstacles and how can they be 
overcome. This also supported the update of the 1997 Principles with the 2005 Guiding 
Principles for Regulatory Quality' and Performance. 
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Policy drivers, institutional capacity and the importance of political support 

The lessons of implementation underscore the importance of building a constituency 
for reform with strong policy drivers and political support at a high level. Recent OECD 
work 5 shows that in most OECD countries, the need to boost the competitiveness of 
the economy was acknowledged as the most important motive for reform (Figure 2.5). 
Government and businesses were the main drivers for reforms, with international 
organisations also playing a significant role in over two-thirds of the countries (Figure 2.6). 


Figure 2.5. Main motives for reform 



■ Need to boost competitiveness and growth (1 NR) 

n International commitment (e.cr WTO, WHO, Codex or European commitment) (5 NR) 
□ Domestic policy agenda (4 NR) 

tZ Other (29 NR) 


Number of respondents 31; number of countries who do not provide any response see number of NR. 
Source: OECD Regulatory Indicators Questionnaire. 


Figure 2.6. Drivers for reform 



Number of respondents 31; number of countries who do not provide any response see number of NR. 


Source : OECD Regulatory Indicators Questionnaire. 
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The OECD reviews also point to the crucial role of high-level political support as well 
capacity-building and institutional development, all of which take time and resources. 
For example, over two-thirds of the countries in 2005 had a specific minister accountable 
for promoting government-wide progress on regulatory reform (see Figure 2.7). 


Figure 2.7. Institutional setting to promote regulatory policy 

Recent trends 1998-2005 
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The sample includes 27 countries. The responses of the EU, Luxembourg, Poland and the Slovak Republic 
could not be taken into account since no data was available for 1998. 

Source : OECD Regulatory Indicators Questionnaire. 


Support from an effective central oversight body is also important for the successful 
implementation of effective, comprehensive regulatory policy. Such a body can help 
ensure that the most efficient and effective approaches are used. Recent trends show that 
most countries made progress between 1998 and 2005 in terms of consolidating their 
dedicated bodies responsible for regulatory reform, as well in expanding their role. 

Parliament can play an important and useful role in supporting and promoting a high- 
quality regulation agenda. Parliaments, which have a formal responsibility to vet and 
agree upon primary legislation, need to be more closely integrated into regulatory quality 
systems and processes. This is often the case if parliaments have strongly structured 
permanent committees in charge of the regulation process. Some countries have 
specialised committees for specific issues, such as EU legislation. The approach taken by 
parliamentarians to scrutinising legislation should be aligned with the regulatory quality 
approaches adopted in the executive, as they should be mutually reinforcing. 

Reaching out to businesses and citizens 

Improving the state-citizen and business relationship is the starting point toward 
developing a constituency for reform that can be sustained across electoral and economic 
cycles. The state has to set an example by overcoming complexity, opacity and even 
secrecy in administrative acts. Only by involving many stakeholders, by changing 
procedures for consultation, by enhancing transparency, can governments adjust the roles 
and responsibilities within the public sector and between the slate and economic actors. 
This holds in countries where consensus is the norm, just as much as in countries where 
public opinion is divided and polarised. 
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In many countries, administrations which have yet to integrate the need for regulatory 
quality remain too inw aid -looking and focused on specific sectors. Administrative 
simplification policies are required to counter the natural effects of administrative 
frameworks which generate increasing complexity and an accumulation of subordinate 
regulations. Access to administrative documents and laws on-line, user charters, etc., arc 
only the beginning: deeper reforms are needed to embed a cultural awareness of 
regulatory' quality and its importance. 

Programmes to reduce administrative burdens are proving effective as a driver of 
reform, transmitting a sense of urgency. Baseline measurements, time-bound quantitative 
targets aimed at simplification where it will have the greatest impact, strong co-ordination 
at the centre of government, links to the budget process and cross-party consensus have 
been identified as factors for a successful drive to cut red tape. As a result, the reduction 
of administrative burdens has received significant attention across OECD countries 
recently. The front runners are developing explicit government programmes to modify 
and streamline regulations, to use information and communication technologies in the 
context of e-govemment, as well as reallocating of powers and responsibilities between 
government departments and/or levels of government. 

Countries need a process to deal with the stock of regulation. This calls for periodic 
ex post evaluation, with reviews assessing the consistency of regulations in various areas 
and the use of various mechanisms (see Figure 2.A1.1, Annex 2.A1). 


Figure 2.8. Reduction and control of administrative burdens in 2005 



Is there an explicit government programme to reduce the administrative burdens 
imposed by government on enterprises and/or citizens? 

If the answer is “yes”: does this programme include quantitative targets? 

If the answer is “yes”: does this programme include qualitative targets? 

If the answer is “yes”: which of the following strategies are used? 

- modification and streamlining of existing laws and regulations; 

- information and communication technologies for regulatory administration 
(e.g. electronic databases, online formats) 

- other streamlining of government administrative procedures; 

- establishment of a system for measuring administrative burdens of regulation; 

- reallocating powers and responsibilities between government departments 
and/or between levels of government. 


Weights: 

If yes, weight = 2 

If yes, weight = 1 
If yes, weight = 1 
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If yes, weight = 2 
If yes, weight = 1 


Source : OECD Regulatory Indicators Questionnaire. 
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Figure 2.9. Dynamic process of evaluation and update of regulations in 2005 
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Source : OECD Regulatory Indicators Questionnaire. 


Regulatory Impact Analysis (RIA), for ex ante analysis, with the assessment of small 
enterprise impacts of new regulations, may also facilitate the transition towards a more 
business-friendly regulatory environment as well as better relations between national 
administrations and businesses. RIA is especially helpful to develop a stronger economic 
and policy perspective, to overcome the tendency to focus only on the legal quality of a 
rale. The legal framework is essential, but overly strong legal cultures complicate the task 
of developing an economic perspective or a full appreciation of the importance of 
evaluation. 

Besides RIA, governments must give greater consideration to alternatives to regulation 
to overcome built-in inertia and risk aversion, and to accept policy risks. They must also 
ensure that self-regulation schemes are transparent and monitored, to minimise the risk of 
abuse and capture. Outsiders to government and ministers are powerful levers for 
increasing effectiveness, especially as regards advocacy. Advisory bodies have been 
created in some countries which are external to the administration and hence to vested 
interests, including the External Advisory Council for Smart Regulation in Canada or the 
Better Regulation Task Force in the United Kingdom. 

In addition to alternatives to regulation, compliance and enforcement are the poor 
relations in the regulatory toolkit. Compliance is closely linked to good regulatory design 
in the first place. This connects to the role of the judiciary as an essential part of the 
regulatory process. Judicial review can help promote regulatory quality, where there are 
inconsistencies for example, and may also help to resolve conflicts. Timescales for the 
judiciary’s decisions, and the relative ease or difficulty with which rales can be 
challenged, are important factors to be taken into account in regulatory processes. 
Enforcement is another matter needing attention, as lack of enforcement or unrealistic 
expectations may increase the role of the informal economy. 
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Sequencing of reforms and building synergies towards consensus 

Sequencing of reforms can affect the performance and effectiveness of the reform 
process. Examples may include the need to ensure adequate institutional oversight for 
newly liberalised markets: the strong market power of former incumbents requires 
adequately staffed regulatory authorities to “put markets to work". Countries which failed 
to establish or consolidate strong regulatory' authorities early on in the process have faced 
the risk of coping with strong private sector incumbents, with significant market power. 
Another issue concerns the timing of reform across sectors and policy areas. On the one 
hand, there is a theoretical logic to follow to get results: on the other, governments may 
feel that success depends on identifying the optimal areas for priority action, given a mix 
of considerations, including the identification of the strongest needs for reforms as well as 
the practical possibility and political capital needed to implement them. 

The possible synergies between structural policies deserve particular attention as 
these may significantly facilitate reform and generate momentum for further reforms. 
The timing, scope and modalities of reform efforts, and the interactions with other 
macroeconomic and structural policies, represent policy levers which policy makers can 
use to foster consensus around a structural reform agenda (OECD Going for Growfh, 
2007). Estimates suggest that the likelihood of reform in one area is increased by 5% 
when reforms in other areas have already been implemented (Duval and Elmeskov, 
2005). For instance, further opening of borders and more extensive liberalisation of 
product markets w ithin countries may have spillover effects, in terms of indirectly 
improving underlying labour markets and facilitating future labour market reforms. 

One pro-refonn factor is progress in other, similar countries. This goes beyond simple 
demonstration effects, which may be very strong in the EU, to include co-ordinated efforts 
at liberalisation and reform among trading partners. Reform in one area may also spill 
over into other areas, (“bandw'agon effects”). The threat of competition or a fall in 
comparative rankings in league tables arc further examples of pressure from outside. 
International influences may rally consensus for reforms that make domestic product 
markets more competitive (and efficient). On the other hand, this may compromise 
reforms: the feared effects of globalisation, for example, may generate resistance to 
labour market reforms. This calls for increased communication efforts as well as adequate 
safety nets and compensation packages. 

Weighing adjustment costs as well as the cost of inaction 

Adjustment costs may need to be borne. Changes in the content of regulations and in 
overall regulatory settings produce short-term and long-term losers as well as long-term 
winners. It is often said that those who benefit from reform are more widely dispersed and 
less vocal than those who are likely to be adversely affected. Infonnation asymmetries 
make it difficult for the public to understand how refonns work their way through the 
economy; vested interests can exploit this condition to “capture” the attention and interest 
of regulators. There is scope in some countries for a “divide and conquer” strategy, but 
targeted reform efforts which may not provoke as much resistance as an all-encompassing 
strategy may take more time and consistency than a government disposes. There may also 
be a need to compensate some of the losses, particularly the long-term ones, for equity 
and efficiency reasons to ensure the sustainability of the long-term process. Special 
strategies may have to be developed to outmanoeuvre the short-term losers. Adjustment 
may be facilitated by adequate timing in the economic cycle as well as by prior fiscal 
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consolidation. It may be easier for governments to compensate for the losses when public 
finances are sound, than to undertake reform at a time where tighter constraints would 
make any reallocations impossible. 

In the final analysis, governments have to weigh the political costs of making 
progress against the long-term social and economic costs of doing nothing. The latter 
include slower growth, which may have electoral as well as fiscal consequences, and an 
environment for business marked by lower levels of entrepreneurship and of investment. 
Relatively liberal countries benefit from improvements in the world productivity frontier 
more quickly than countries with more restrictive policy regimes. Restrictive product 
market regulation slows the process of adjustment through which gains in productivity 
and the incorporation of technological innovations in production arc realised. In some of 
the more restrictive OECD countries, the loss of adaptability that occurs as a result of 
anti-competitive regulation can be sizeable. Regulatory reform also helps make economies 
more resilient and recover more quickly from short-term economic crises, which is 
essential in an era of rapid technological innovation and economic development. 

The importance of multi-level regulatory’ coherence 

The economic and institutional landscape is becoming ever more complex, and 
economic players and citizens alike are increasingly insistent in their demands for better 
services. Globalisation and economic interdependence, together with greater market 
openness, have increased the need for regulation as a framework for the market. This has 
given rise to new, more sophisticated and more participatory mechanisms of regulatory 
governance. 

Multi-level regulatory governance is a cross-cutting issue common to countries with 
different institutional and constitutional structures and political and social values. Top- 
down and bottom-up, regional competitiveness, regulatory coherence and cross-border 
co-operation are terms which connect multi-level issues to the challenges of providing 
better public sen ices based on the principles of accountability, transparency and leadership. 

In this context, the multi-level dimension deserves special attention. In a context 
of competition among legal systems, optimising regulatory' quality requires that the 
multi-level dimension be taken fully into account, given its significant impact in terms of 
economic and social consequences. Regulation at local and regional levels offers 
competitive markets for retail and public utilities. The housing sector is also affected by 
national regulatory' practices. The goal should be to promote high-quality regulation at 
each level of government, and to enhance overall efficiency by instituting appropriate 
co-ordination mechanisms. Recent OECD work has begun to analyse this issue with a 
pilot study of some Italian regions. 10 

The transfer of pow'ers to local entities should not be seen as simply a convenient way 
of shifting responsibilities. Thus, a clearer allocation of responsibililies and better 
co-ordination between different levels of government are becoming strategic issues for tire 
attractiveness of regions, in unitary' and federal countries alike. With the multiplication of 
decision-making centres and competition over the sharing of powers, co-ordination 
among the different levels of authority is a key question. The subject is a very broad one, 
and it may be considered useful to focus on two points: 
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• The relationship between the private and public sectors, in particular through 
public procurement and concessions of public services at the local level. 

• Enforcement of the law: mechanisms for prevention, control and sanctions must 
be appropriate to the multiplicity of stakeholders and must allow for their 
necessary interaction in a timely manner. 

The regional perspective must also be taken into account. Over the last 20 years - in 
fact a comparatively brief period for so far-reaching a change - aspirations for greater 
democracy and more efficiency have sparked a dynamic regionalism in OECD countries 
and particularly in Europe. The institutional model and the degree of decentralisation will 
of course depend on the political, historical and economic factors of each country. 
In most countries, whether unitary or federal, there has been increasing emphasis on 
sub-national levels of government as the appropriate level for the deployment of public 
policies; in Europe this trend has been accompanied by the simultaneous shift of certain 
responsibilities to the supra-national level. The impact of national (and supra-national) 
regulation on regions, however, is relatively under-developed from an analytical 
perspective, either ex ante or ex post. 

The multi-level exercise of government responsibilities should empower all players in 
the regulatory process, optimise the allocation of resources and the transparency of 
procedures. It should also support their capacity to promote regional networking. Put 
another way, the emergence of regulatory pluralism, in the absence of proper rules, can 
constitute a factor for legal uncertainty and complexity, and can increase costs for 
economic agents. By bringing decision-making closer to beneficiaries while promoting 
horizontal coherence, however, multi-level governance offers some solutions for 
managing the decision-making process and for optimising the decisive asset represented 
by regulatory quality. Constitutional changes, which are cumbersome and can be costly in 
political terms, are not necessarily essential. The search is on for other ways of identifying 
and deploying regulatory roles at the appropriate administrative levels. The way is open 
for innovative thinking to promote new regulatory strategies and to influence behaviour 
through agreements or transactions to guarantee regulatory quality in regional and 
institutional settings. 

Promoting cultural change within administrations is a dynamic process 

The different disciplines contributing to quality regulation are mutually supportive, 
lending weight to the argument that a “whole of government" approach is needed. The 
application of competition principles and effective regulatory policy are reinforced by a 
shared agenda. This is why political commitment and leadership, often at the highest 
level, arc so important to overcome administrative inertia and the division of responsibility 
across many sectoral ministries which may divert attention and resources away from the 
main objective. 

Communication inside government promotes cultural change within administrations 
and at the working level. It needs to be applied early in the policy-making process and 
supported by adequate incentives. A step forward would be a broader and more 
systematic monitoring and evaluation of regulatory' performance, one covering all 
regulations and taking a consistent approach. An even more ambitious effort would be an 
assessment of regulatory performance to see what difference it makes to policy 
performance and outcomes. 
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Countries must be engaged in a continuous process of adjusting and developing their 
regulatory regimes. The regulatory reform agenda is not just about "'one-off' reforms. It is 
a dynamic undertaking which must be responsive to new challenges. Recent years have 
highlighted the role of regulatory burdens, and the need to measure, identify and reduce 
them which has been part of the Lisbon Growth Agenda in Europe. Other issues such as 
risk management may gain significant importance in the future. 
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Notes 


1. A previous version of this note was prepared by Caroline Kostka, Consultant, 
Stephane Jacobzone and Josef Konvitz, OECD, for a symposium in Rome, “How to 
Boost the Competitiveness of the Italian Economy”, on 4 June 2007; support of the 
Italian Ministry of Foreign Affairs is gratefully acknowledged. The authors are also 
grateful to Giuseppe Nicoletti, OECD Economics Department, for useful comments 
and to Claire Miguet for statistical assistance 

2. These are the OECD indicators of Product Market Regulation (PMR) initially collected 
in 1998 and updated in 2003 (Nicoletti, et al., 1999). The PMR indicator system rests 
on a pyramid of 16 low-level indicators at the base and one overall indicator of 
product market regulation at the top. Each of the low-level indicators captures a 
specific aspect of the regulatory regime, such as barriers to trade, the different 
restrictions to FDI, or the regulations and market conditions in network and sendees 
industries. For example, measurements cover the pervasiveness of state ownership 
across business sectors, the overall size of state-owned enterprises relative to the size 
of the economy, the use of command and control regulation, licenses and permits 
systems, sector-specific administrative burdens and legal barriers. By covering a wide 
range of product market policies, the PMR indicators allow exploring the complex 
and intertwined links among regulation, competition and the determinants of growth. 

3. OECD (2005), “The Benefits of Liberalising Product Markets and Reducing Barriers 
to International Trade and Investment: the Case of the United States and the European 
Union”, Economics Department Working Paper No. 432, OECD. Paris. 

4. See also Krueger and Pishke (1997), Amable and Gatti (2001), Pissarides (2001), 
Spector (2002), Blanchard and Giavazzi (2003), Messina (2005), and Haefke and 
Ebell (2003). 

5. Nicoletti, G. and S. Scarpetta (2005), “Product Market Reforms and Employment in 
OECD Countries”, Economics Department Working Paper No. 472. 

6. “Employment Outcomes and the Interaction Between Product and Labor Market 
Deregulation: Are They Substitutes or Complements?”, IZA Discussion Papers, 
No. 2 770, May 2007 (G. Fiori, G. Nicoletti, S. Scarpetta, and F. Schiantarelli). 

7. Nicoletti, G. and S. Scarpetta (2005). Taking the 1994-1998 period average as a 
benchmark, the estimated model would predict that, if Italy w ere to align regulation in 
non-manufacturing industries with US standards, its investment rate would increase 
by 3.3 percentage points, from 6.8% to 10.1% (the US average level is 9.0%). 

8. See Sappington and Siddak (2003). 

9. See OECD Indicators on Regulatory Management Systems Quality, which were 
collected in 2005. Jacobzone, Choi, Miguet (2007). 

10. OECD Reviews of Regulatory Reform: Italy, Ensuring Regulatory Quality Across 
Levels of Government (2007). 
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Annex 2.A1. Product Market Regulation 1998-2003 


Figure 2.A1.1. Regulation in 1998 and 2003 

t 1 1998 2003 1998 average 2003 average 




1. Sorted by 2003 values. The scale of indicators is 0-6 from least to most restrictive of competition. 

* EU 15 (simple average). 

Source. Conway, P., V. Janod, and G. Nicoletti (2005), “Product Market Regulation in OECD Countries, 
1998 to 2003”, OECD Economics Department Working Paper, No. 419. 


IMPLEMENTING REGULATORY REFORM: BUILDING THE CASE THROUGH RESULTS - © OECD 2008 


46 - PRODUCT MARKET REGULATTION 1998-2003 


Figure 2.A1.1. Regulation in 1998 and 2003 

(continued) 

1998 mm 2003 1998 average 2003 average 

Barriers to Entrepreneurship 




1. Sorted by 2003 values. The scale of indicators is 0-6 from least to most restrictive of competition. 

* EU 15 (simple average). 

Source : Conway, P., V. Janod, and G. Nicoletti (2005), “Product Market Regulation in OECD Countries, 
1998 to 2003”, OECD Economics Department Working Paper, No. 419. 
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Annex 2.A2. OECD Work on Regulation, 
Competition and Economic Performance 1 


Product Market Regulation in OECD Countries: 1998-2003 
(Conway, et til., 2005) 

The original 1998 set of regulatory indicators, designed to measure how policies 
promote or inhibit competition, is updated and refined and then applied to analyse trends 
in product market regulation in OECD countries between 1998 and 2003. A randomising 
method tests whether the summary indicators are sensitive to the weights assigned to the 
subcomponents, producing confidence intervals that define groupings of broadly similar 
regimes. The paper confirms that competition improves economic performance. It finds 
that, between 1998 and 2003: 

• Regulatory impediments to competition have declined. 

• Regulation has become more homogeneous. 

• The most competition-friendly regimes are the most consistent. 


Regulation and Economic Performance: Product Market Reforms and Productivity 
in the OECD 

(Nicoletti and Scarpetta, 2005) 

To assess how refonns in product markets could reduce the labour productivity gap, 
which is a key component of cross-country differences in GDP per capita, the theoretical 
literature and previous empirical work are collected and reviewed. Those earlier results 
are used to gauge the likely effect of further reforms on investment (domestic and 
foreign) and on multi -factor productivity. The focus is on the effects of policies aimed at 
strengthening private governance and opening up access to markets where competition is 
economically viable. The paper calculates that these improvements in regulation would: 

• Increase investment by 2-3 percentage points. 

• Increase foreign direct investment by 20% overall, and up to 80% in some 
countries. 

• Reduce the (multi-factor) productivity gap with high-productivity countries by 
4-10%. 


Product Market Reforms and Employment 
(Nicoletti and Scarpetta, 2005b) 

Employment effects of refonns aimed at increasing competitive pressures and easing 
government controls are estimated in a sample of OECD countries over the past two 
decades. Cluster analysis of aspects of labour and product market regulations reveals four 
patterns: liberal in both product and labour markets (most of the common law' countries); 
relatively restrictive in both product markets and employment protection (most of 
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continental Europe and Japan); restrictive product market regulations but more liberal 
labour rules (Ireland, Switzerland and for some purposes Japan); restrictive rules about all 
(southern Europe including France). The paper finds that: 

• Regulations that restrict competition reduce employment rates. 

• Insider bargaining power increases this effect - that is, rent sharing depresses 
employment. 

• Employment could increase 2.5 to 5 points after a shift to pro-competitive 
regulatory policies. 

• Sequencing of reform could be a challenge, since employment gains would be 
greater, but harder to achieve, where regulations are most restrictive. 


The Benefits of Liberalising Product Markets and Reducing Barriers to International 
Trade and Investment in the OECD 
(OECD, 2005) 

Improvements in GDP and productivity from adopting a package of reforms related to 
trade liberalisation - tariffs, constraints on foreign investment and regulation affecting 
inward trade - are computed by applying coefficients derived in previous regression 
studies. A general equilibrium model of foreign trade is used as a check. The paper finds 
that reforms affecting trade could lead to gains in GDP per capita of up to 4-5%. Different 
methods yield different estimates of the gains from reforms that encourage competition 
through trade liberalisation: 

• Direct test: 4.7% gain in GDP per capita. 

• Linked through effect on productivity: 2.7% gain in GDP per capita. 

• General equilibrium model: 1.9% gain in GDP per capita. 


Regulation, Competition and Productivity Convergence 
(Conway, et al., 2006) 

Regression analysis examines channels through which more competitive regulation 
could affect productivity, particularly the diffusion and adoption of information and 
communications technology and location decisions by multinational firms. To test the 
effect of regulation on catch-up to best practice, a model of labour productivity is 
estimated for the business sector as a whole and at sectoral levels. Labour productivity 
growth in this model depends on the ability to keep pace with growth in the productivity 
leader, by innovating or by technology transfer. 

• Anti-competitive regulation slows productivity growth in sectors where 
information and communications technologies are particularly important. 

• Anti-competitive regulation slows down the process of catching up to the 
productivity leader. 

Rates of investment in information and communications technologies are several 
percentage points above average in the US, UK, Canada and Australia because of their 
competition-friendly regulations; by contrast, constraints on competition lead to ICT 
investment rates well below average for Greece, Italy, Portugal and France. 
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Notes 

1. From OECD, DAF/COMP(2007)2, “Relationship Between Competition Policy and 
Economic Performance”. 
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3. The Role of Advocacy Bodies - Building Drivers and Engines for Reform: 
Integrating Business and Citizens in the Regulatory Quality Process 


Introduction 

Why are so many "good'’ reforms, particularly those related to "better regulation” 
initiatives, so hard to launch and sustain? Why do these innovative policies to improve 
the regulatory environment tend to encounter so many difficulties when the oversight body 
in charge of the initiatives tries to enforce them? Some blame faults in the design of the 
policy and its instruments as well as a lack of sufficient resources. Others stress inconsistent 
political support, the lack of clarity and explanation to share the goals of reforms with the 
public, and the ebbing of the champion's resolve. No doubt, changing the conduct and 
culture of state regulators can tire the best of reformers, particularly when the reforms add 
little short-term political capital to the supporting party of his government . 1 

Many “causes” stated above may be symptoms of a deeper phenomenon, which needs 
to be considered from a political economy perspective. Limits may exist to a strictly 
technocratic strategy for implementing regulatory reform with ready-made recipes and 
solutions. It may no longer be the case that benevolent and well-informed reformers only 
need to identify the "best” policies together with the appropriate instruments, communicate 
them to policymakers, and then require their implementation, to achieve desired policy 
outcomes. Good arguments are not sufficient. That is, reforms, policies and tools are not 
exogenous to the political context in which they operate. They are created by specific 
political processes and sustained by fonnal and informal arrays of incentives . 2 As a 
result, a number of countries have set up specific institutions, as engines and drivers to 
support the reform process. These operate in the form of advocacy bodies. 

This paper adopts a "political economy” perspective and analyses the role of these 
advocacy bodies. It focuses on the actors, their incentives, what differentiates them in 
particular from other "advisory" entities as well as the related political, cultural and 
administrative context. This analysis goes beyond the "good”, the "common” and the 
"best practices” that are typically selected from the handbooks, to focus on political 
mechanisms, incentives and processes that influence stakeholders during the 
implementation of reforms. The techniques and institutional practices that have been 
successfully applied in a given country 7 can provide ideas for reformers in other countries. 

The first section will focus on understanding the function of advocacy bodies - which 
often play an influential political role. The second section will then explore some of their 
main characteristics. The third section will then discuss some key factors that have 
contributed to the success of this type of institution. The last section will then draw 
tentative conclusions and recommendations. 
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The role of advocacy bodies in policy making 

To understand how a "political economy" approach can effectively drive a regulatory 
reform agenda, requires to focus on why refonns work better in some countries than in 
others. A few years ago. a senior reform thinker 1 reflected that probably the only w'ay to 
expect deep-seated refonns to occur was to suffer a large economic and social crisis that 
could wash away the opposition of special interest groups. Few responsible policy makers 
would follow such a "suicidal policy”, in part because it would most probably make them 
lose the next election and probably compromise their political careers. However he 
proposed an alternative approach: 

“When fundamental reform is just not ‘on the cards' politically, there is always 
scope for useful preparatory action by governments: to move ahead in areas 
where the ground for reform has been best prepared: and to lay the groundwork 
for further reform by setting out to shape, or re-shape, popular understanding of 
the issues. " 4 

This approach stressed the possibility for government to set up advocacy "expert” 
commissions, as a sort of substitute or a “second government outside electoral v alidation” 
which could play a useful role, building constituencies and waiting for a more appropriate 
moment for launching the reform. 

Advocacy bodies have often been established as most governments grasp the urgency 
of reforms and are aware of the need for action. Businesses, international organisations or 
other interested parties make - sometimes very vocally - the political decision makers 
aware of the need for change. At tire same lime, undertaking reforms requires support and 
assistance from outside the government, given the resistance from interest groups or firms 
which benefit from the status quo. 

This chapter explains why such bodies have been established and draws some lessons 
about how they have been used in the policy process. It analyses how governments can 
benefit from establishing such ann’s length bodies to advocate reform in the short term as 
well as in the long term. Advocacy bodies are now added to a growing set of policies and 
initiatives for sustained regulatory governance of modern states. 

What is a regulatory reform advocacy body? 

Advocacy bodies are difficult to define. The nature of such institutions is a function of 
countries’ local political, administrative and cultural traditions, rendering cross-country 
categorisations and comparisons difficult. Five main characteristics are considered as part 
of this study: 

• The key mandate of an advocacy body is to conduct research and persuade the 
government, legislators and society in general, of the need for reforms. It works 
with and through the regulatory bureaucracy, consults stakeholders, engages in 
legal proceedings, as well as other means to fulfil its mandate. 

• Non-governmental personalities participate on the executive board of the 
advocacy body. They serve as the voice of business as well as bringing the 
citizens’ perspective in challenging vested interests, overcoming resistance or 
even bureaucratic inertia to reform in the public sector. 


IMPLEMENTING REGULATORY REFORM: BUILDING THE CASE THROUGH RESULTS - © OECD 2008 



THE ROLE OF ADVOCACY BODIES - BUILDING DRIVERS AND ENGINES FOR REFORM - 53 


• The advocacy body and its supporting secretariat are mostly financed from the 
state budget, though participation from non-governmental members - in particular 
through their time - might complement its resources. 

• The advocacy body has the capacity to provide independent advice to the 
government, though framed under accountability rules. 

• The advocacy body does not administer government programmes or exercise 
executive power. Its main deliverables consist of producing the best possible 
advice for refonning regulations as well as ensuring a policy environment that is 
conducive to reform. 

Table 3.1, complemented by Annex 3. A3, describes some of the most prominent 
advocacy bodies which have been set up by OECD countries in the recent past. The 
following analysis will be built on their experience. 


Table 3,1. Selected advocacy bodies at a glance 


Name 

Year est. 

Number of 
members 

Existence 

Secretariat/staff 

Accountability 

EACSR (Canada) 

2003 

10 business 

Ad hoc 
(15 months) 

6 professionals 

One final report with 
72 recommendations 

Actal 

(Netherlands) 

2000 

3 business and 
civil society 

Temporary 

13 professionals 

Annual and ad hoc 
reports; Actal advises on 
proposed legislation and 
on cabinet plans, as well 
as on strategic subjects 

Better Regulation 
Commission (UK) 

1997-2007 

15 

(1 local 
government. 

6 business, 

8 civil society) 

Semi -permanent, 
changed name in 
2006 

NA 

Annual and ad hoc reports 

Regulatory Reform 
Committee (Korea) 

1998 

25 members 
(7 government, 
18 civil society, 
academia and 
business) 

Permanent 

43 professionals 

Annual and ad hoc reports 

Productivity 

Commission 

(Australia) 

1998 

Chairman plus 
between 4 and 
1 1 members 

Permanent 

200 professionals 

Annual and ad hoc reports 

Task Force on 

Reducing 

Regulatory 

Burdens on 

Business 

(Australia) 

2006 

4 

(1 government, 
3 business) 

Ad hoc 
(4 months) 

14 professionals 
(on secondment) 

Final report with 178 
recommendations 

Council for the 
Promotion of 
Regulatory 
Reform - CPRR 
(Japan) 

1994 

15 members 
(7 business and 
8 civil society) 

Renewed every 
3 years - under 
different official 
names 

30 professionals 

Annual report, 
3-year action plan 
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It is important to differentiate advocacy bodies from other types of “actors” which 
also have a role to play in the political economy of reforms. An advocacy body is not. 

• a firm lobbying set up to win a specific government contract, change a rule or 
obtain a particular protection; 

• an employers’ organisation or trade association representing the interests of an 
entire industry, for instance seeking favourable tax policy or regulation; 

• an association group representing various demographic sectors of society, such as 
trade unions and consumer association, or single-issue policy issues ( e.g . SMEs 
promotions); 

• a think tank with a particular ideological perspective or economic theory guiding 
its analysis. 

An advocacy body should complement rather than supplant other types of bodies. 
Actually, the context and traditions of a country' determines the appropriate use of 
advocacy bodies. In the United States, well-established think tanks, which are generally 
not government creations, have been able to push and drive reform independently and 
beyond the electoral calendar (see Box 3.1). In other countries, organised business 
associations have provided the necessary' drive for advocating and sustaining reform. For 
example, the Swedish Board of Swedish Industry and Commerce for Better Regulation 
(NNR) has been a keen promoter of reforms and has published an evaluation of 
regulatory' quality for four years. 5 


Box 3.1. The role of think tanks in advocating regulatory reform 

A think tank is an organisation, institute, corporation or group that conducts research and 
engages in advocacy in areas such as social policy, political strategy, science or technology 
issues, industrial or business policies, or military advice. Unlike university -sponsored bodies, 
their primary role is not academic research but to advocate for specific policies and/or a series of 
reforms through targeted research. 

In the US, think tanks are predominantly non-profit bodies supported by private financing 
from interest groups and/or businesses. Some think tanks may also derive income from 
consulting or research work related to their mandate. Some countries, including the US, endow 
them with a tax-exempt status, while in other countries the government provides direct support. 

Modem think tanks supporting regulatory reform were set up in the US during the 1970s when 
much of the research being done by university institutes was deemed to be too pro-interventionist 
for academia. Since then, most of the research from think tanks has been developed in 
accordance with the interests of their financial supporters. 

While many commentators have hailed think tanks as key policy actors in democratic 
societies which can ensure a pluralistic, open and accountable process of policy analysis and 
evaluation, critics have called them public relations bodies which generate self-serving 
scholarship linked to powerful interest groups. 

Today in the US, and increasingly in other countries such as Canada, regulatory reform 
advocacy has been taken over by a “cottage industry” of think tanks. They not only provide ideas 
and criticisms of current situations but also monitor the effectiveness of the national regulatory 
policies. Annex 3.A2 lists some of the most influential think tanks. A close relationship between 
the official oversight body [/. e. Office of Information on Regulatory Reform (OIRA)] and the 
think tanks is perceived as natural, as is the case for most other public policy areas in the US. 
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Advocacy bodies should not be confused with the increasing number of institutions 
set up by governments to improve consultation with stakeholders and which can be 
assimilated to traditional advisory bodies. An advocacy body has a clear mandate to 
independently look forw ard and campaign for reforms rather than to be consulted on 
existing problems and proposed initiatives. By contrast, purely “ advisory ” entities deal 
mainly with active consultation; their main function is to respond to government 
proposals, to engage in a dialogue, or even to provide co-regulation efforts to improve the 
regulatory environment (see also Box 3.4). For instance, the Italian government set up the 
Osservatorio per la semplificazione in the 1990s, and more recently established the 
Tavolo per la semplificazione'. the aim is to engage not only the business community but 
also other levels of governments in a discussion of regulatory improvement problems and 
solutions. While these advisory organisations are necessary for consultation, data 
gathering and feedback, they do not have a specific mandate to drive their policy agenda 
independently and be proactive in their research and recommendations. 

The advocacy role should not be confused with the advisory tasks delegated to many 
independent bodies mandated to ensure the quality of legality principles, such as the 
French Conseil d’Etat or the Czech Government Legislative Council. In the latter case, 
the tasks of the legislative council include considering the conformity of legislative drafts 
(material intents of laws, draft bills and draft regulations of the Government) with central 
legal principles and obligations such as: 

• the constitutional order and other statutes of the Czech Republic’s law; 

• the international treaties binding on the Czech Republic; 

• the law's of the European Communities and the European Union; 

• the quality of content (i.e. clearly structured, comprehensibly and unambiguously 
formulated, and they are consistent with other binding rules of the legislative 
process ). 6 

Last, advocacy bodies are different form their close “relatives” - the committees and 
other groups set up by parliament and congress to support reform efforts. These specific 
committees or groups are set up largely as an effort to build political support for a major 
policy change. As they have their roots in the legislative branch, such bodies have a high 
profile status and are generally well funded. Generally, they also tend to provide ample 
opportunities for the public to participate through hearings. However, these committees 
can also have disadvantages. They have to respect formal proceedings and membership is 
fixed, following for instance a proportional distribution of members among the 
government and opposition parties. This can make them complex and difficult to manage. 
Their political nature also tends to make them politically risk adverse to necessary but 
controversial proposals. Moreover, their recommendations may be driven largely by 
political considerations and often include very balanced views to build delicate 
consensus, avoiding confrontations with powerful interest groups. 

The importance of advocacy bodies for promoting high-quality regulations 

To gain a better understanding of advocacy bodies and their role in a modem 
regulatory governance setting, it is important to examine the different mechanisms and 
functions that governments have used to launch and maintain regulatory policies over the 
past decades. In 2002. the OECD delineated the main roles of regulatory policy oversight 
bodies, designating four pillars: 7 
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1. Manage the administrative procedures and assess performance (for instance to 
ensure the deadlines and the compliance with different formal requirements to be 
followed during a review or a rule making administrative procedure). 

2. Provide advice and support to regulators (i.e. public authorities mandated with the 
power to regulate or prepare regulations) through training programmes, publication 
of guidance, conference, help desks, etc. 

3. Challenge and enforce the regulatory quality standards through the review and the 
preparation of independent opinions on the quality of regulatory impact 
assessment or Standard Cost Model measurements. 

4. Advocate further reforms under its legal capacity and thus engage in a proactive 
and deliberate effort to improve the regulatory framework. 

Traditionally, governments have explicitly endowed oversight bodies in charge of the 
regulatory quality control policy with some advocacy functions. For instance, the 
Mexican Cofemer has a mandate not only to run the machinery of the regulatory policy of 
the federal administration, and in some instances supporting those of sub-national levels, 
but it must also “review the national regulatory framework, diagnose its application and 
elaborate for the Head of the Federal Executive Branch proposals for legal and 
administrative measures and programmes to improve the regulation of specific activities 
or economic sectors." 8 Similarly, the Korean RRC has also housed the different functions 
and has been responsible for challenging ministries' RIAs and advocating refonns 
looking for synergies and economics of scale. 

Other official oversight bodies have recently expanded their mandate to undertake an 
advocacy role. For instance, the Office of Information on Regulatory' Reform (OIRA) in 
the US Office of Management and Budget has recently developed what it has called the 
"prompt letters" whose purpose is to suggest that a particular issue be given agency 
priority. Rather than being sent in response to the agency's submission of a draft rule for 
OIRA review, a "prompt letter” is sent on OMB’s initiative and contains a suggestion for 
how the agency could improve its regulations. 9 

However, the advocacy role of some of the oldest oversight bodies has been rather 
modest in practice. Some reasons for the fact that advocacy was relatively limited may 
include the usual limitations of resources and time, in addition to the ever-expanding flow 
of new regulations to review and challenge. A further impediment to the advocacy function 
is that it is difficult for civil servants in one area of public administration to call for 
reforms in other policy areas, as this may be resented and have long lasting consequences 
in terms of career. Moreover, and perhaps less explicitly, a thorough independent 
advocacy may be hindered by day-to-day commitment with challenging RIAs or assisting 
ministries to better comply with the regulatory policy. For stakeholders, the required 
closeness with the centre of government may also erode the credibility of advice. In a 
sense, some governments have felt that there was a possible conflict of interest between 
advocating reforms and implementing them, that is, being both "judge and jury". 

As a result, some governments have dissociated the advocacy role from the other 
three functions, and have created an additional, purpose-made, arm's length institution to 
handle the complex role of advocacy. This arm's length situation has brought the 
additional benefits of reducing the political costs of advocacy of reforms (i.e. losing 
elections) and letting the "in house” machinery concentrate on enforcing the policy. 
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A clear example of this separation between the advocacy body and the oversight 
office can be seen in the United Kingdom, where the government created two institutions: 
one to police the regulatory instruments and processes, and the other to provide 
independent advice and advocacy. Although the Better Regulation Executive (and its 
predecessors) is in charge of the day-to-day machinery needed to enforce the regulator}' 
policy, and the Better Regulation Commission (and the previous Better Regulation Task 
Force) is in charge of advocacy, they share administrative resources as the BRC 
secretariat is hosted by the BRE. 

In Australia, the separation is less complete but worth noting. The Productivity 
Commission, which senes as an independent advocacy body for microeconomic 
efficiency, actually houses the federal oversight body - the Office of Best Practice 
Regulation (OBPR) - whose role includes monitoring and reporting on compliance with the 
Australian government’s requirements for regulatory impact analysis as well as providing 
advice and assistance to government agencies to comply. In Canada the separation has 
been organised by dividing the functions between the permanent oversight body, i.e. the 
Treasury Board, and an independent temporary advocacy entity, i.e. the EACSR. 

Despite this official separation, it is sometimes hard to differentiate between the roles 
of consultation, challenging the quality of draft measures and advocating new reforms. 
Often the “non-advocacy” functions are intertwined with the rulemaking process and 
consultation mechanisms. In Italy, the government has tried to encourage the recently 
created Tavolo permanente per la semplificazione to discuss new proposals beneficial for 
the business sector as well as for the regions and propose reforms. Actal in the 
Netherlands operates under similar parameters (see Box 3.2). 


Box 3.2. Advising vs. advocacy reforms: the case of Actal 

Some oversight bodies, such as Netherlands’s Actal, clearly separate their opinions (and 
other challenging activities) from their activities advocating reforms. When acting in its advisory 
role, Actal hands down verdicts on proposed or new laws and regulations. All proposals must be 
submitted to Actal for review if they have an impact on the administrative burden on businesses 
and/or citizens. Actal requires ministries to quantify the administrative burden in new legislation 
and report on alternative policies that may result in a reduced burden on businesses and citizens. 
For almost all policy areas, ministries have standard assessment tools at their disposal to quantify 
the administrative burden in legislation. Actal checks the calculations and considerations. It may 
propose improvements and even call for the withdrawal of proposed laws and regulations. The 
advice memoranda of Actal are always short and to the point. Though Actal’s advice is not 
binding, it is required to accompany the published measures; ministries thus have an incentive to 
accept suggestions during the development and facilitation process, as Actal is very effective. 
This helps to produce a cultural shift, to the extent that the effect on administrative burdens is 
appropriately considered. 

When acting in its advocacy role, Actal has explicit power to promote reforms. It can 
advocate on issues within existing laws and regulations. It does this both indirectly and directly. 
Indirectly, Actal evaluates the ministerial action programmes on administrative burden reduction 
that ministers are obligated to present annually to Parliament. In its advice, Actal highlights 
areas of concern and proposes improvements, focusing on government policy as a whole as well 
as on the activities carried out by the individual ministries. Directly, Actal carries out its own 
research on the administrative burdens in existing laws and regulations to help the government 
identify new opportunities for reducing administrative burdens. 
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Elements of the advocacy function 

Whether inside or outside the government, permanent or temporary (see next section), 
governments have different reasons for delegating advocacy functions to a mandated 
institution. These include: 

• pushing for early breakthroughs in difficult topics or a changing policy context; 

• focusing on incomplete knowledge and data; 

• engaging thorny topics embedded in political constraints and pressures from 
interest groups; 

• dealing with complex inter-relationships between different issues; 

• building a novel view of complex policy issue, potential to facilitate greater 
public involvement, (reforms have become more complex as they involve mixing 
social and environmental issues, where the governments need to balance 
efficiency with a society that is increasingly risk adverse); 

• achieving a good blend of private and public advice and experience; 

• letting the private sector’s voice be heard and propose solutions; 

• building a constituency for reform through working together; 

• assisting the government avoiding surprises. 

Key roles of advocacy bodies in promoting regulator y policies 

In some countries, the advocacy bodies have become central and influential operators 
in the institutional framework for belter regulation. Their value has been acknowledged 
and supported. A clear performance indicator is the fact that they have continued to be 
politically supported by successive governments and prime ministers. Some of these 
institutions have even seen their mandate expanded by the government several times 
(Actal, the OBPR). 

In truth, the impact of their regulatory refonn advice may have been quite significant 
due to the “multiplication effect” of some of the reforms which advocacy bodies have 
advocated. Indeed, some recommendations have had a broader impact in terms of 
systematic change of the political perspective due to their feedback effects, for instance in 
areas such as decentralisation, enforcement/ compliance and higher quality rule-making. 
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Table 3.2. Some results from advocacy bodies 


Name (country) 

Actal (Netherlands) 


Better Regulation Commission (UK) 
Regulatory Reform Committee - RRC 
(Korea) 


Productivity Commission (Australia) 


Results 

Key outcomes have consisted of 
raising awareness among the public 
administration as well as across society 
of the need for a cultural change in the 
regulatory policies and instruments. 
Between 2000 and today, Actal has 
handled 1 704 proposed laws and 
regulations and produced 394 advice 
memoranda. 

Important reports have dealt with 
alternative ways of enforcing laws and 
regulations, expanding the review 
mandate from administrative burdens to 
regulatory quality and carrying out 
activities related to e-government/ICT. 

43 reports between 1998 and 2006 
After a first period following its creation 
in 1998 where the focus was mostly on 
culling thousands of unneeded 
regulations, since 2003 the RRC has 
driven an ambitious regulatory reform 
programme fostering: 

• user-friendly regulations instead of 
regulator-friendly ones; 

• regulatory regimes instead of 
individual regulations; 

• a co-operative approach to reform 
giving ample space to the business 
community to participate; 

• a search for qualitative regulatory 
improvements instead of quantitative 
ones. 

In terms of outputs, RRC has repealed 
or improved 31% of the 9 018 cases 
regulation reviewed since 1998. Nearly 
50% of 1 093 complaints brought by the 
business sector to the attention of the 
RRC have also been resolved 
positively. 

The Commission has 5 main outputs: 

• public inquiries and research studies 
requested by the Australian 
government; 

• performance monitoring and 
benchmarking, and other services 
to government bodies; 

• regulation review; 

• competitive neutrality complaints 
advice; 

• supporting research and annual 
reporting on productivity 
performance, industry assistance 
and regulation. 


References 

www.actal.nl/ 


See Annex 3.A1 and www.brc.gov.uk/ 
www.rrc.go.kr 


www. pc. go v. au/ projects 
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Table 3.2. Some results from advocacy bodies 

(continued) 


Name (country) Results References 

Productivity Commission (Australia) Outputs have been delivered 
(continued) through published inquiry reports, 

commissioned research papers, staff 
research papers, public conferences 
and seminars and an annual reporting 
series. 

External Advisory Committee on Smart The final report’s 74 recommendations www.smartregulation.gc.ca 
Regulation - EACSR (Canada) identified key areas in health and 

sustainability; innovation and economic 
growth; and business regulation where 
the Canadian government needed to 
redesign its regulatory approach to 
create and maintain a Canadian 
advantage. The recommendations 
offered guidance on effective 
regulatory frameworks that would 
deliver social, environmental and 
economic benefits. A direct outcome 
has consisted in the total redesign 
activity of the Canadian environmental 
impact system after a thorough 
research costing many millions 
of dollars. 


The Task Force on Reducing Proposed significant reforms to the www.regulationtaskforce. 

Regulatory Burdens on Business - processes and institutions responsible gov.au/ 

Banks Task Force (Australia) for regulation, including an overhaul of 

the oversight body (the OBPR). It also 
identified a forward reform agenda 
comprising some 100 specific reforms 
to existing regulation and proposed 
that about another 50 areas of 
regulation be investigated in greater 
depth. 

Council for the Promotion of Regulatory Since 1 994, over 7 000 specific www.cao.go.jp/en/reform/ 

Reform - CPRR (Japan) measures have been studied and reform.html 

reported. The first subcommittee 
achieved a liberalisation of electricity 
by introducing Power Producer and 
Supplier (PPS). The second 
subcommittee contributed to 
simplifying the context of regulations 
and properly adjusting domestic 
regulations to international standards. 

A third body (i.e. Council) gave open 
access to services in the public sector. 

Private Finance Initiative (PFI) was 
one of the tools introduced at that time. 

The fourth body paved the way to 
introduce Regulatory Impact Analysis 
(RIA). They have also contributed to 
ingrain access to information of public 
facilities/services, liberalisation of stock 
exchange fees, promoting and 
expanding “Special Zones for 
Structural Reform”, etc. 
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Table 3.2. Some results from advocacy bodies 

(continued) 


Name (country) 

Committee of Inquiry into a National 
Competition Policy for Australia - 
Hilmer Report (Australia) 


Results References 

The committee was instrumental in www.ncc.gov.au/ 

advocating a larger role for a robust publication.asp?publicationl 

competition policy in government D=219&activitylD=39 

economic interventions in order to 

increase the economic productivity in 

the country. The report fostered a new 

culture moving the interests of 

producers (i.e. held by the business 

community and workers) towards an 

approach centred on consumers. The 

Hilmer Report recommended 

additional policy elements including: 

• the structural reform of public 
monopolies; 

• the application of competitive 
neutrality principles to public sector 
businesses; 

• processes for reviewing 
anti-competitive legislation; 

• the establishment of state-based 
price oversight regimes to apply to 
public sector monopolies; 

• guaranteed third-party access to 
essential infrastructure facilities. 


Central components and features of advocacy bodies 

As noted, the diversity, distinct setting and working methods of advocacy bodies 
make them hard to compare. However when a government decides to set up this sort of 
institution, a few key characteristics and basic components are worth considering. 

Setting the advocacy mandate 

Advocacy bodies must have a clear, strong and public mandate not only because they 
are public undertakings financed by the resources of the state, but mostly because they 
need to provide pointed advice from an independent perspective. Generally, a government 
will endow an advocacy body with a mandate which provides the guiding principles for 
its actions, the time frame for reporting, the organisational framework and internal 
governance. Frequently the government will also underline the working methods and of 
course, the transparency and accountability rules by which they will need to abide. 

To ensure the legality of such undertakings and to provide the necessary powers, 
governments have to establish the mandate in accordance with an appropriate legal 
framework. Depending on the administrative culture, some governments will institute the 
advocacy body by law, thereby engaging the legislative branch in its establishment. 
A statutory standing will also provide the institution with extra stature and liberty to 
manoeuvre vis-a-vis ministries and public authorities. It will also clearly set some distance 
in terms of political endorsement of its future recommendations. As the Chairman of the 
Australian Productivity Commission indicated about his own organisation, such a legal 
foundation offers more latitude to assess and require information from other public bodies 
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while allowing it the freedom to offer advice based on the best available justification. 11 ' 
A mandate in a law will also increase the prestige of the institution and help to draw more 
prestigious commissioners and members of the executive board, as the Korean Regulatory 
Reform Committee or the Japanese Committee for the Promotion of Regulatory Reform 
have experienced. 

Some governments, however, have preferred setting the advisory body mandate in a 
subordinated regulation, a bylaw or even a government decision - often because it is 
easier and faster. Other reasons for such an approach are that governments, particularly 
new ones, want to receive advice independently from the legislative branch. For instance, 
ActaFs mandate was established in a bylaw a few months after a new government entered 
into office. 11 This is a similar situation to that of the EACSR when the prime minister 
established the terms of reference of the exercise including the budget in one brief decision. 

In developing the mandate, government must also consider the appropriate scope of 
activities, that is. defining the problems, topics, issues and other challenges on which the 
advocacy bodies will need to focus. In some cases, advocacy bodies have been set up 
with clear and limited objectives, usually for a defined period of time. The EACSR, the 
Banks Task Force or the Mandelkem Group had a precise objective and a short period of 
time to prepare a report and offer recommendations (see Box 3.3). 

A limited mandate does not necessarily mean less power for advocacy. On the 
contrary, success breeds success. Often, temporary advocacy bodies have seen their 
mandate renewed and expanded as they deliver results. For instance, Actal was set up in 
2000 for four years, extended by two years, and re-established for three years in 2006, 
until 2009, with a decision to further extend it to 2011. Actal is part of a programme to 
support the Dutch government’s objective to bring about a 25% net reduction in the 
overall administrative burden on businesses and citizens. In the case of Japan the first and 
second advocacy group were subcommittees of the administrative reform committee 
which covered more than regulatory reform issues. In the case of the 3 rd , 4 th and current 
5 th CPRR the government decided to set up an institution fully focused on regulatory 
reform. Since then, the mandate has been expanded, first to 2009 and then to 2011 - a 
prolongation of the remit actually related to an extension to new' tasks involving in 
particular more advocacy work. 12 Similarly, the UK government converted the BRC in 
2006 from a temporary body into a permanent one, expanding its powers in the new 
mandates to include: 

• challenging departments and regulators to ensure that regulation, and its 
enforcement accord w'ith five Principles of Good Regulation - proportionality, 
accountability 7 , consistency, transparency and targeting; 

• vetting plans from departments and regulators to reduce administrative burdens; 

• scrutinising progress by departments and regulators to reduce wider regulatory 
burdens, including use of alternatives and deregulation; 

• investigating specific regulatory and policy issues and making recommendations 
to government through published independent reports to which government must 
respond within 60 days; 

• working with business and other external stakeholders in EU member states, and 
the EU institutions, to promote better regulation in Europe. 
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Box 3.3. Mandates of temporary advisory bodies 


External Advisory 
Committee on Smart 
Regulation (EACSR) 
Canada 

• Develop a regulatory 
strategy for the 21 st 
century. 

• Identify sectors and areas 
requiring regulatory 
reform in order to give 
Canada a strategic 
advantage. 

• Review and provide an 
external perspective on 
specific issues identified 
by departments and 
stakeholders. 


The Task Force on Reducing 
Regulatory Burdens on 

Business (Banks Task Force) 
Australia 

• Identify specific areas 
of Commonwealth 
government regulation 
which are unnecessarily 
burdensome, complex, 
redundant or duplicate 
regulations in other 
jurisdictions. 

• Indicate those areas in 
which regulation should be 
removed or significantly 
reduced as a matter of 
priority. 


Group on Better Regulation 
(Mandelkern Group) 
European Union 

To explore: 

• The systematic use of 
impact studies. 

• Transparency in the 
consultation process. 

• Simplification of adopted 
texts and wide use of 
codification. 


Examine non-regulatory 
options (including 
business self-regulation) 
for achieving desired 
outcomes and how best to 
reduce duplication and 
increase harmonisation 
within existing regulatory 
frameworks. 

Provide practical options 
for alleviating the 
Commonwealth’s “red 
tape” burden on business, 
including family -run and 
other small businesses. 


In another example, the Office of Best Practice Regulation (OBPR), which is an 
operating unit of the Australian Productivity Commission, had its mandate and resources 
expanded in order to enhance its ability to advocate good regulatory practice within the 
government and public service. In response to the Banks Task Force (2006), the OBPR 
(w hich was the Office of Regulation Review prior to 2006) was established as the central 
point for ensuing best practice regulation within the Australian government. The OBPR’s 
advocacy role includes: 

• “advising government, departments and agencies on appropriate quality control 
mechanisms for the development of regulatory proposals and for the review of 
existing regulations; 

• lodging submissions and publish reports on regulatory issues having significant 
implications.” 
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In addition to defining the scope of an advocacy body 's activities, governments must 
also consider how much discretionary power to grant to the body and whether the body 
should have the legal capacity to advocate reform without an explicit request from 
or consent by the government. This tricky dimension certainly tests the degree of 
independence given to this type of body. Often the decision will require balancing the 
need for credibility based on independent advocacy and expertise against the fact that the 
government and its administration may be faced with unpredictable and sometimes 
unwelcome recommendations. 

The key issue here is whether the advocacy body should have the discretion to initiate 
an inquiry' autonomously or only when responding to an explicit solicitation of advice by 
the government. Some advocacy bodies currently have the power to launch an inquiry or 
research autonomously. For instance, Actal can advise, on its own initiative, a minister, 
and Parliament upon request, about reforms to be implemented under its regulatory' 
powers. 13 The discretion to advocate for reforms may be limited by the tenns of reference 
and mandate as well as by the resources allocated to the institutions. Of course an 
unfettered power to do autonomous research and advocacy increases the independence, 
power and credibility' of the institution. 

For instance, the Australian Productivity Commission’s primary role is to undertake 
public inquiries and research at the request of the Australian government. How'ever, it 
also undertakes a programme of self-initiated research. Self-initiated research is usually 
of a more targeted and technical nature than research projects requested by the 
government. The Commission frequently publishes the results of its self-initiated research 
publicly on its website and makes hard copies available for purchase. In addition, the 
Commission hosts conferences and seminars on matters relevant to its research and 
Commissioners and senior Commission staff regularly participate in seminars and 
conferences hosted by other organisations. 

In the UK, the BRC considers requests from anyone, and chooses which ones to 
pursue. Any request from the government will of course be taken seriously and would 
most probably be undertaken. For instance in the fall 2007. Prime Minister Tony Blair 
asked the institution to carry out further work on how policy-making can benefit from a 
fuller and more rounded consideration of public risk. Fie also asked the BRC to build on 
their report “Risk, Responsibility and Regulation", to devise a structure and approach that 
ensures that this ambition is embedded in real policy action. 

Mandates aside, the real influence of advocacy bodies often goes beyond the formal 
powers described in their mandate. Authority and persuasion will mostly be based on the 
trust and credibility of the institutions' leader and its cultivated reputation. The 
importance of high-quality leadership can be seen in the case of the first chair of the 
BRTF - the predecessor institution of the BRC - who was a close advisor to the prime 
minister and thus had “weight” behind the proposals championed by the BRTF. The 
importance of a high quality reputation can be seen in the case of the Productivity 
Commission whose work and achievement have even been hailed by opposition parties, 
thus ensuring its permanence in case of a change of government. 

Permanent vs. temporary and ad hoc mission 

Another critical aspect of advocacy bodies is their lifespan. When governments 
require advocacy advice at a precise moment and for a clear set of questions, they will 
establish an advocacy body for a fixed duration only. This would be the case for instance 
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when they need to answer to strong demands by businesses or to prepare an agenda after 
winning an election. A short-term mandate will bring focus and intensity to the effort. 
Importantly, a fixed lifespan will permit using “outsiders” on the executive board 
G.e. commissioners) who would be reluctant to take a long-lasting commitment. This 
attracts staffers and other young “high-fliers” who would be interested to participate in a 
focused effort but would be less tempted by a government career. Moreover a temporary 
body will reduce criticisms about creating new bureaucracy, duplicating the efforts of 
existing oversight bodies or opening the way for "agenda creep” problems that occur 
when an institution grows beyond its original purpose. 

An ad hoc or temporary entity is similar to a parliamentary commission or 
congressional enquiry task force in its operation. Mandates will request the entity to 
produce a final report with its recommendations within a strict deadline. The period can 
be from few months - for instance 4 months, in the case of the Banks Task Force to 
15 months for the EACSR. 

On the other hand, several important advantages can drive a government to decide 
establishing an advocacy body on a more permanent basis under the assumption of course 
that most executive bodies can be replaced or terminated, depending on the legal 
instrument that w'as used to set them up. A permanent entity can build a credible and 
independent structure beyond the political agenda of the day. In particular it can establish 
a political constituency for reform beyond the polilical/electoral cycle, and, for instance, 
ensure that the recommendations are followed. Time can also bring the possibility to 
grow and political constituency for reform. It can also develop capacities and institutional 
memory for advocating reform that reduces the cost of the advocacy function and 
improves its quality. 

An interesting compromise between permanent and ad hoc is the Council for 
the Promotion of Regulatory Reform (CPRR) of Japan which has been operating since 
1994 but whose members are selected for three-year mandates with a proportion of 
reappointment. In January' 2007, the government appointed the 5 th Commission. Canada 
too may offer an interesting approach when two successive advocacy bodies complement 
and deepen the policy development. In spring 2005, the government launched the 
Paperwork Burden Reduction Initiative building on the recommendations of the EACSR 
to further w'ork on issues relating to compliance and enforcement, including harnessing 
the potential of e-government as a vehicle for single-window access to government 
regulatory programmes. 14 

Mixing governmental or non-governmental experiences 

A key driver behind governments creating an advocacy body is that the new 
institution should complement rather than supplant its normal oversight body by 
providing independent and thus political credible advice. The idea is that establishing an 
"arm’s length" body will allow a decoupling of the political costs of advocating reform 
(and thus risk losing elections), from the machinery and enforcement of regulatory 
policies. Furthermore, governments have tended to create these "external” bodies to 
obtain fresh ideas and support from non-govcmmcntal structures. This motive is perhaps 
even more valid for a country which lacks think tanks to encourage new thinking and 
debate for novel approaches. 

Thus, a central feature of these institutions is the participation on their executive 
boards of eminent “non-governmental” individuals who are free from the influence of 
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governments and ministries and if possible other interest groups. A central and early 
challenge for Ihe government will be to decide if governmental officials will participate on 
the board, and then to compose the right mix between governmental and non-governmental 
directors. Such participation will affect the credibility and influence of the advocacy 
body 's recommendations. 

Having government officials on the board risks diluting the perception of the body's 
independence. An advocacy body dominated by governmental officials (past or present) 
may not be able to differentiate itself from the regular public machinery . On the other 
hand, an exclusive or too-large representation of "non-governmental'' members may skew 
the advice towards impractical reforms - sometimes even radical ones. Members in the 
executive board having ample public sector experience can bring a seasoned perspective 
to the intricacies of policy making. 

The second difficulty in getting the mix right will consist in finding the appropriate 
diversity among the non-governmental board members. Typically, the government will 
select the advocacy bodies’ members from the business community representing the 
private sector. The danger is that the institution may appear to be favouring influential 
economic sectors by taking more of a pro-business instead of a pro-market perspective. 
An advocacy body strong on business practices may also focus on irritants to business 
rather than address deep-rooted economic causes. 

In general most governments will try to get a proper mix, balancing the board with 
representatives from society. As Table 3.1 indicates, the mix of board members varies 
considerably from body to body. The majority of the Korean RRC’s members come from 
business, academia and civil society - but one-third comes from government. None of the 
members of the Japanese Council for the Promotion of Regulatory Reform (CPRR) come 
from the governmental sector. In the Italian Tavolo per la semplificazione, an entire 
sub-committee is composed of members from regions and subnational parties. 

An interesting solution used by the RRC has consisted in setting up this advocacy 
body with 25 members, co-chaircd by the prime minister and one member of the private 
sector; 18 members are from the private and social sector, and 7 from various 
departments. A similar situation occurs in the UK where 6 out of 1 5 members of the BRC 
come from the business world. 

It is not unusual for governments to try to find members with both business and 
government experience. The chair of Canada's EACSR, for example, brings a broad 
experience acquired from both the public and private sectors. 15 

Getting the mix right will inv ariably be related to the total number of members on the 
executive board. The larger the number of members, the more representative tire institution 
and its advice will be. A larger board also would allow for a better combination of 
business, NGOs and public officials. However, loo large a membership may make the 
advisory body more difficult to manage and steer towards consensus. In such cases the 
role of the chair will be crucial. The head of the EACSR “enforced” the sought-after 
consensus by setting up a clear framework of the regulatory principles from which to 
derive the recommendations at the very start of the inquiry'. 

Selecting the reform advocates 

The likelihood of achieving the right mix will be intrinsically related to the selection 
and appointment of the advocacy body's executive board. As in the case of sectoral 
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regulators, the significance of the recommendations and degree of independence and 
discretion bestowed upon the institution will be proportionate to the care taken when 
appointing the membership. 

Because the advocacy body will be given such political charged tasks and 
responsibilities, the selection of board members is crucial to the success of the entity. 

Administratively, the selection and appointment will often be made by the head of 
government or by the minister in charge of regulatory reform. In the case of Korea, 
RRC’s members are nominated by the President. In the case of Australia’s Productivity 
Commission, Commissioners arc appointed by the Governor-General (Australia's head of 
state). In the Netherlands, the Ministry' of Finance and the Ministry of the Interior and 
Kingdom Relations have advertised vacancies in the official gazette and newspapers. 
Both ministries prepare a proposal for the Council of Ministers. 

Certainly the choice of the members will in large part predetermine the body’s 
success. Importantly, governments will select the members according to their personal 
capacities, ensuring the credibility and independence of the advocacy body. This 
differentiates this type of body from other advisory or consultative organisations wherein 
some members may be named according to their institutional affiliation, for example 
representing a chamber of commerce and industry or foreign investors. 

High profile chairs and members will bring authority, visibility and influence. 
Chris Haskins, the first chair (1997-2002) of the Better Regulation Task Force (BRTC), 
was chosen directly by the prime minister in part because of his experience as chairman 
of the business sectors, but also because of his good relationships with the then-prime 
minister. The choice of a straightforward person on the other hand will perhaps accelerate 
the debate and will be more likely to bring new ideas and challenge anti-refonn opposition. 
Such an outcome could occur when nominating an outspoken person, even from an 
opposition party. This situation was encountered, in many ways, with the setting up of the 
recently created Commission for the Liberation of Growth, (CLCF) in France, which was 
headed by an important figure of the opposition. 

Other membership considerations deal with temporary' vs. fixed terms, the renewal of 
the mandate and removal mechanisms. The terms of appointment are two years for 
Korea’s RRC. and three (renewable) years for the UK’s BRC. Reappointment has also 
been important to maintain the institutional memory of the organisation: 5 out of the 15 
members of the current CPRR were reappointed. In Australia, the Governor-General 
appoints between 4 and 1 1 other Commissioners for periods of up to five years. Associate 
Commissioners can be appointed by the Treasurer on a full or part-time basis. When 
establishing rules about removing members, they should be difficult enough to guarantee 
independence from the political and governmental sphere. In the case of Japan, the Prime 
Minister appoints all the members of CPRR for three-year terms, but an appointee can be 
dismissed anytime. 

To avoid abuses and fence off criticism, some countries regulate the appointment 
process by precise and neutral rules. In the UK, nominations for the post are sought from a 
wide range of sources including business representative bodies, trade federations, the trade 
unions, public sector organisations and women’s and ethnic minority business groups. 
The appointment of BRC members is then organised in accordance with the Commissioner 
for Public Appointments' Code of Practice and is subject to independent scrutiny. 

Last, governments must decide whether or not to compensate the members of the 
advocacy bodies ' executive board for their efforts. C ompensation is a practical issue that 
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influences the selection and acceptance processes. In most cases, the government will 
provide some financial contributions to the member but avoid transforming the relationship 
into a contractual one which could be interpreted as a breach of independence. BRC 
members are unpaid voluntary members drawn from senior levels of the private, public 
and voluntary sectors who are expected to give two days per month to Commission 
business (though most give a lot more). A similar situation w'as set up for the EACSR 
whose ten members only w orked part time and voluntarily. 

Freedom of operation and openness of advocacy bodies 

Open reporting is essential in order to ensure credibility. Without the possibility to 
consult independently and "speak out" about their ideas, advocacy bodies would be just 
another advisory entity easily replaced by a professional consultancy firm bound by 
privileged confidential relationships. 

Thus to ensure independent and external advice, governments have allowed advocacy 
bodies a wider margin to consult and explore new venues with a variety of stakeholders. 
Canadian EACSR's mandate illustrates this relative freedom. When reviewing Canada's 
regulatory system, the EACSR was expected to gather the view's from citizens and 
non-governmental organisations, business associations and researchers as well as from 
officials from federal, provincial and territorial governments. The external committee had 
all the latitude it required to undertake the work it deemed necessary and to determine the 
nature and scope of its recommendations to government. To do so, the Committee used a 
variety of consultative instruments and approaches to encourage individuals and 
organisations to participate in their deliberations. During the whole exercise, the Chair and 
members canvassed the views of a number of federal departments and agencies, business 
organisations, consumer and environmental groups. Individuals and organisations had 
opportunities to share their views with the Committee at any time in writing or via the 
Committee’s interactive website. The Committee also participated in an ongoing dialogue 
with provincial and territorial governments. Existing and commissioned research was 
used to help ensure that its recommendations were relevant and helpful to all Canadians. 

To publicise their findings, most advocacy bodies have developed purpose-made 
Internet websites where their reports are published and where the public can send 
comments. This reporting, however, may be bound by certain rules and procedures. For 
instance, Actal may not disclose its advice as long as the reviewed laws and regulations 
remain unpublished. As soon as the laws and regulations are made public, Actal can post 
its advice memoranda on its website. Before publication of the measure, it must make its 
advice available to the minister or parliamentarian responsible for the proposed legislation 
within four weeks after it has received a request for advice or has initiated its own review. 
If the complexity of the proposed law or regulation requires more time for consideration, 
this period may be extended for another four weeks. 

A similar requirement exists for the Productivity Commission. Final inquiry reports 
from the commission must be tabled in Parliament within 25 sitting days after tire 
Australian government receives the report. At this point the report becomes public. The 
Commission sends copies of the report to inquiry participants and places it on its website 
for public access. 

Ensuring openness and autonomy of operation does not mean that advocacy bodies 
(financed by tax payers' money) have no obligations. In addition to ex post monitoring by 
audit offices, some have been reviewed by external evaluators. For instance, a renowned 
external consultancy audited and evaluated Actal’s performance, on behalf of the 
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Ministry of Finance and Ministry of the Interior and Kingdom Relations. The research 
concluded the statements that Actal was an efficient and effective organisation which 
should not be disbanded before 2009. The auditors even recommended that Actal should 
increase its tasks in the years to come. 16 In 2006 both the World Bank and the OECD also 
assessed and commended the Dutch method of reducing administrative burdens. 17 

Key elements contributing to the success of advocacy bodies 

How to evaluate the performance of advocacy bodies 

Success of an advocacy body in pushing the regulatory reform agenda depends on 
many factors. Certainly, political will and support - as for any other endeavour - is of 
greatest importance. 18 Others are harder to disentangle. Some can be totally or mostly 
“external” to the design and operation of the institution. For instance, the liming of the 
institution’s formation may be part of a political window of opportunity - opening up 
perhaps due to an economic shock or a post-crisis context. Luck and unpredictable events 
will also influence the performance of any initiative, policy or institution. As the Chair of 
the Australian Task Force put it, “even the best reports can get overtaken by events.” 19 
A more predictable approach occurs when an advocacy body is established at the 
beginning of tenn of office of a new government in countries with "strong” governments, 
(i.e. presidential systems and unified governments with a large majority of the party in 
office); such an entity will enjoy a more favourable environment for having its reform 
case accepted. 

Second and as previously indicated, it is quite difficult to draw general lessons from 
institutional comparative analysis. The essential elements of advocacy bodies are tricky to 
appraise because the personal charisma and qualities of the chair and board membership 
are such overriding factors. A successful institution can be transformed and perfonn very 
differently as its membership and staffing change over time. Furthermore, it is quite 
difficult to compare the performance of permanent and temporary institutions. 

A third difficulty arises when studying a single actor - such as an advocacy 
body - operating in a systemic institutional universe. The impacts of the advice or 
proposals and thus of the policy advocated will depend on the actions and reactions of 
different agents, who take into account their expectation about the future of the policies in 
question before deciding to support and accept the advice. In other words, the 
performance of the advocacy bodies will be linked to how other actors and institutions, 
such as the oversight body or the government and parliament, work and interact. 20 

More problematic, from a political economy approach, is the idea of looking for an 
"ingredient based” approach that would lend to favour a "one-size-fils-all” approach. This 
is partly the reason why many technocratic adaptations of best-practice toolkits were 
unsuccessful. Managing and adapting to diversity is in great part an essential factor for 
the success of an inventive institution, which in many ways is required “to think outside 
of the box”. 

Nevertheless, the experience gathered in the past decade on advocacy bodies can offer 
interesting lessons concerning the constraints they face and the incentives to which they 
arc exposed. This can help to understand how these institutions can best fulfil their 
missions in the context of their institutional design and with the remit received from 
governments. This section will thus try to analyse the factors that have been crucial in 
some interesting experiences. 
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Balancing independence and accountability 

First, the most important reason for establishing an advocacy body outside the 
ministerial structure is the need for credibility in advocacy. This is intricately linked to 
the independence of its undertaking and analysis. Therefore a central element in the 
design of an advocacy body will be to ensure that its judgements, advice and 
recommendations are unconstrained by the political and electoral cycles in which the 
government and its ministers are immersed. From government’s perspective, it will need 
to give to the advocacy body strong transparency mechanisms to ensure independence 
from the public administration, politicians and other interest groups. From the advocacy 
body’s perspective, it will need to work to protect - sometimes progressively, other times 
more aggressively - its own independence. One way to ensure concrete autonomy has 
been the use of extensive consultation. For instance, the Banks Task Force in Australia 
employed innovative means, in part due to time pressures, to gather data and opinions. 
Broadly, the main elements of its consultation strategy were: 

• immediate contact with heads of the largest business associations, to encourage 
their support and active participation; 

• immediate advertising of the review and call for submissions in the national press, 
plus some media interviews to raise the review’s profile; 

• release of an issues paper and meetings with key individual stakeholders, to 
obtain views and solicit (substantive) submissions; 

• a series of roundtables and forums to enable better interaction with some 
stakeholder groups (e.g. small business, aged care industry) and more focused 
discussion in key areas (e.g. social/environmental regulation and economic/ 
financial regulation); 

• follow-up interaction on an ad hoc basis in response to particular submissions . 21 

In its own efforts ensure credibility and avoid political capture, Japan's CPRR not 
only holds hearing sessions with ministries and interest groups and/or intellectuals but 
also organises open sessions with the press in order to advocate a reform's necessity to 
the public. Through these sessions - which are rather infrequent so as to maintain their 
impact - once an issue is settled, the CPRR writes its outcome to the specific measures 
section in the report . 22 

Second, successful advocacy bodies have reinforced their autonomy by ensuring the 
professionalism and efficiency of their operations. They have linked their undertaking to 
a consistent respect for core market principles - beyond pro-business stance. This linkage 
has permitted them to convince society of their open and broad reform agenda beyond a 
given campaign slogan or special interests. Nevertheless, building such a reputation 
requires time which is often beyond the lifespan of ad hoc advocacy bodies which have 
relied mostly on consultation and openness in their debate to ensure their independence. 

Yet independence is not the final panacea. A close understanding of political forces 
and the use of accountability mechanisms have also helped increase the impacts of 
advocacy bodies. To monitor political pressures, frequent contacts with the administration 
and open access to its information arc necessary. For instance, the BRC, although 
independent, has its secretariat hosted in the BRE. The success of the Banks Task Force 
has also been attributed to a profound understanding of the policymaking machinery and 
its processes and procedures by the chair and staff 
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As for ensuring accountability, successful advocacy bodies have selected reform 
proposals which are politically feasible. This balancing act, however necessary, should 
avoid falling into self-imposed censure. Inevitably, as the Chair of the Productivity 
Commission indicated, 23 advice will not always be accepted immediately. Such was the 
case with the Commission’s proposals to reform and increase competition in the shipping 
industry and to reduce some regulatory barriers among sub-national governments. The 
EACSR's recommendations have also been implemented only gradually - through 
successive prime ministers and a change of party at the head of the government. 

Advocacy bodies have also strengthened their de jure independence by framing their 
undertakings with precision. The Australian government can trigger advocacy by 
determining the policy questions on which the Productivity Commission provides advice 
and can prepare the terms of reference for its inquiries. "’Thus, the Government can 
ensure that the Commission’s formal advice does not stray into certain aspects of a policy 
issue that it believes should not be addressed.” 24 Yet the Commission can still use more 
informal means through its research and autonomous inquiries for issues less charged 
with politics. 

But the magic mixture of independence/accountability will produce results only if it is 
respected from both sides. Thus, the government may need to reinforce the work and 
credibility of an advocacy body by disciplining ministries to respond to institution's 
requests. For instance, the UK prime minister has required departments to respond 
publicly to BRC recommendations within a given time frame. This type of direction and 
guidance exists in other successful institutions in Australia and Canada. 

Responding to the advocacy bodies ' advice will require tact and patience for 
governments to avoid the risk of undermining the institution’s autonomy . In Australia, the 
government will usually refrain from commenting publicly on the Productivity 
Commission's findings at the draft report stage. This delay also gives the government an 
opportunity to gauge the reactions of the community to different policy approaches. It also 
reinforces the benefit of the Commission’s advice, which takes public comments on its 
preliminary thinking into account before finalising its recommendations to the government. 

Strengthening the credibility of the institution 

With the exception of a cynical scenario - that of establishing an advocacy body just 
to “dump the problem into a committee” in order to procrastinate until the next election - 
governments will generally take care to bring proper expertise onto the executive board of 
the institution. The usefulness of the advice and its influence in the policy debate is 
clearly linked to the intellectual reputation of driving force at the helm. That was the case 
with the nomination of Professor Hilmer to lead the very influential National Competition 
Policy Review Committee in the early 1990s which was instrumental in embedding 
competition policy principles at the heart of Australia's economic policies. The 
longstanding reputation and the gravitas brought by Mr. Mandelkern. a high-ranking 
official from the constitutionally independent French Conseil d'Etat, endowed its 
undertaking and final report with unprecedented support for a major shift in the policy 
and regulation-making of European institutions. 25 

The building of credible and influential reform proposals is also linked to the 
consistency and stability of its intellectual stance. A distorted, but stable, set of proposals 
can be less damaging than uncertain and unstable advice which ends up feeding 
contradictory policies and eroding the overall coherence of reforms over the long term. 26 
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The consistency of pro-competition advice since the Hilmer Report, as well as the many 
good reports produced by the Productivity Commission, have contributed to the high 
international respect for Australia's achievement in terms of microeconomic perfonnance. 

But coherence and persistence should not be confused with obduracy. Advocacy 
bodies have boosted credibility and competency by adapting their policy advice to 
changing circumstances. Based on its intensive experience measuring administrative 
burdens, Actal has refocused its mandate to include non-administrative costs produced by 
regulation. Another striking feedback effect arose during the revamping and strengthening 
of the advocacy powers of the Productivity Commission advocated by the Banks Task 
Force. In 2006, its recommendations translated into a strengthening of advocacy powers 
to the regulatory oversight body - Office of Best Practice Regulation (OBPR) - in 
addition to the existing functions of policing the regulatory instruments (i.e. RIA, etc.). 

Ensuring the potency of the “voice” 

A key perfonnance indicator for an advocacy body is the influence its ideas have on 
current and/or future government refonn policies as well as on society as a whole. 
Successful organisations have approached this challenge, first by gathering the best 
possible data and second by presenting their cases effectively. 

Gathering data 

An authoritative report needs to be based on superior qualitative facts, reasons and 
arguments. Advocacy bodies rely on the experience and knowledge of its commissioners 
and staff to gather and filler information; that is, removing the trivial and superficial from 
the root causes or isolating the facts from the opinions as well as controlling the explicit 
and implicit biases. Hence, advocacy bodies have been at the forefront in the use of data 
gathering methods, regulatory research and consultation techniques. 

The pursuit of relevant information requires an innovative approach that begins with 
stakeholders. Advocacy bodies have made a particular effort to open the consultation 
efforts to opposing views. How to consult with those stakeholders who oppose reform, 
and in particular with those who arc likely to lose from the reform, presents a challenge. 
Yet another problem arises when trying to reach out to groups and society segments that 
tend to have a small voice in the policy debate. For instance, the EACSR had to choose 
and develop new venues for engaging provinces and local governments so as to reach out 
to and involve them successfully in particular on enforcement and compliance issues. 

Advocacy bodies have also made use of their extended research powers, digging and 
mining on the extensive regulatory information already public and accessible in hundreds 
of websites and reports even when those sources are scattered and disorganised. For 
instance, Actal has advised on the Standard Cost Model to improve the methodology. The 
Productivity Commission has also developed sophisticated econometric models to 
estimate microeconomic impacts. 

Driving the message 

At the end of the day, the advocacy body ’s advice becomes part of a report to the 
government, which in some cases will be made public at the same moment or a few 
weeks later. At this stage, having the right communications strategy is key for success. 
The reports vary in substance and detail. Some countries have systematised their approach. 
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For instance, the CPRR annual report consists of two sections: the first section describes 
the regulatory reform agenda to be tackled, and the second section focuses on specific 
measures. In the first section, CPRR lists the policy areas where problems and challenges 
have been detected together with proposed regulatory reforms proposals. In essence this 
section has a medium-term time line. The second section monitors the concrete reform 
measures agreed with relevant ministries to be implemented in the short term. 

To highlight their message, some advocacy bodies have focused on the medium in 
which the message is delivered, actively seeking the media limelight. News reporters like 
openness and so will tend to support reforms if the organisation is seen as open to 
different views. In order to support a sound communication strategy, most institutions 
have designated staff to work with the media, whose focus is preparing short press 
releases as a complement to the hefty reports. As discussed below, working with the 
media can be seen as a basic strategy to nurture a political constituency for the proposals, 
the reforms and the institution’s importance. 

However, there is a thin line that advocacy bodies need to avoid crossing in their 
dealing with the media. They do not want to create any perception that their advice 
consists of pre-digested bits of news coming through press releases from ministries and 
authorities. Overly partisan advice may be seen as a government propaganda effort, 
thereby reducing the credibility of the institution and compromising its permanence over 
the electoral cycle of the advice. 

Uncontrolled media exposure may be counterproductive. Some institutions have thus 
developed tactical approaches to reach out to journalists. For instance, EACSR avoided 
talking to the media before it had a clear idea of the issues and positions of key 
stakeholders. The danger to avoid was opening the gate too soon to anti-reform vested 
interests which might hinder the data gathering and involve the institution in unnecessary 
controversies. 

Advocacy bodies have also invested in the quality format of their messages - working 
on the readability and user-friendliness of their reports - but also setting safeguards 
against an erosion of content and avoiding cosmetic announcements. Some advocacy 
bodies have made efforts to engage the reader including through the choice of stimulating 
titles, such as “Rethinking Regulation” or “Time for Business”. 

Advocacy bodies ’ efforts can also be affected by an excess of voices reducing the 
strength and impact of their advice. The constant danger is the multiplication of committees 
and task forces working on similar subjects. The Netherlands suffered from such a 
problem in the early 1990s. This led to a drastic reduction of advisory bodies related to 
the differentiation between the roles of consultation and advocating (see Box 3.4). 

Building a political constituency for reform 

To create the necessary political support for an advocacy body, the government 
should prioritise and sequence its reform efforts thereby reducing the opposition from the 
“losing” parts of society. It should not only invite non-governmental members to be part 
of the advocacy bodies’ executive boards, but also set up some important institutional 
measures. Specifically, successful institutions have ensured that the different views are 
heard and their position well represented. It was for just such a purpose that the head of 
the EACSR ensured that bilateral meetings were complemented by an open solicitation of 
comments. He also took time to present and explain the reasons behind its 
recommendations to stakeholders after the submission of the report to the government. 
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Box 3.4. The separation of advice from the consultation process in the Netherlands 

Openness and transparency arc important elements of the Dutch governance model. 
Transparency and outreach to society efforts are extensive, multi-faceted and strongly 
institutionalised. However, in recent years and in response to dissatisfaction with its 
inefficiencies, the government has embarked on reforms to improve safeguards against excessive 
influence by interest groups; to reflect broader trends toward a more pluralistic society the 
relationships between ministries and stakeholders have undergone rapid change. 

A central principle in Dutch consultation is that of “separation of advice and consultation”. 
This principle reflects two underlying objectives: the search for expert advice to advocate 
regulatory quality and the search for consensus as a political outcome. Its adoption has resulted 
in the existence of two formal and distinct consultation structures. 

The first of these, which corresponds to the “advocacy” function, has traditionally been 
carried out by a wide range of formal advisory bodies, created in an ad hoc fashion by individual 
legislation to work closely with ministries on policy issues of strategic importance. Membership 
is notionally based solely on expertise, although in practice direct interests are also represented 
(for example, the consumer credit advisory body includes consumer and banking associations). 
The most important advisory body is the Council of State which until recently was required to be 
consulted on all draft legislation. Orders in Council, and international agreements requiring 
parliamentary approval. 

The second structure, which corresponds more clearly to the “consultation” function is 
composed of a network of advisory bodies created under the Industrial Organisation Act of 
1950. Here, the tripartite principle is the underlying factor determining representation. The chief 
consultative body under the Act is the Social and Economic Council (SER). These bodies had 
historically been used within the corporatist system to introduce checks and balances into 
decision-making, to increase the legitimacy of legislation, to identify “acceptable” policies, and 
to improve the level of “voluntary” compliance, including a smooth and rapid implementation of 
new legislation, once agreed. Such consultation also ensures that affected parties are well-informed 
of new regulation in advance and are able to minimise adjustment costs through forward planning. 

In recent years, however, both structures have been criticised as unsuited to contemporary 
economic, social and administrative realities. The Dutch government has responded with 
significant reforms. The number of advisory boards was drastically reduced, from 491 in 1976 to 
161 in 1991 and to 108 in 1993. A yet more radical reform in 1997 abolished all 108 remaining 
bodies and replaced them with a single advisory body for each Ministry. Another fundamental 
change, in 1997, was the removal of the legal requirement for the government to consult advisory 
bodies. The government has also created a number of high-level institutions in charge of key 
multidisciplinary policy areas and strong monitoring power. Actal forms part of this network and 
has gained credibility and power in terms of advising and advocating microeconomic and 
regulatory reforms. 

Source : OECD (1999), “Government Capacities to Ensure High Quality Regulation”, OECD Reviews of 
Regulatory Reform: Netherlands , OECD, Paris. 


Political support has also been achieved when advocacy bodies have been able to 
devise ways for prioritising and sequencing the reforms to reduce opposition, build 
coherence with other interventions, and drive reform through and beyond the political 
cycle. For instance, the Australian Hilmer Report turned out to be a “road map” for a 
stronger competition-based approach to regulation. It not only established the theoretical 
basis for the rejuvenation of the Productivity Commission but also served as a platform to 
begin a discussion with the federal states and territories about the need to take a new 
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approach to reform. The EACSR also sequenced its 72 recommendation into three 
implementation phases starting immediately and moving forward five years from 
the present. 

Advocacy bodies can help governments not only with long-term goals but also with 
short-term targets, road maps and how to sequence reform efforts. In 2002. the OECD 
highlighted how the UK’s Better Regulation Task Force (BRTF) - the predecessor of the 
BRC - had played a “large role’' in the promotion of long-term regulatory policy 
considerations, including identifying priorities and proposing policy changes, development 
of new and improved tools and institutional change." 7 More recently the BRC has been 
influential in promoting a "risk-based” approach to regulatory interventions, which has 
been accepted by the government and has the potential to redefine the role of the state by 
acknowledging that all risks cannot be reduced to zero through government regulations or 
intervention. Both flagship reports have been accompanied by successive reports dealing 
with specific elements of the "broader picture”. 

Advocacy bodies have been highly effective in promoting the coherence of the reforms 
across the government and departments. Through its advocacy and monitoring functions, 
the OBPR predecessor (the Office of Regulation Review) in the Productivity Commission 
steered regulators to comply properly with national regulatory' qualify' standards. Its yearly 
benchmarking of the efforts of different ministries in terms of the quality of its RIA 
statements provide valuable information to the government as well as to the society and 
the media concerning the adequacy of the efforts and resources engaged across the 
ministries and agencies. One of the achievements of the EACSR was the forcing of the 
"stove pipe” mentality from many ministries when dealing with health and safety risks. 

Successful institutions have also focused on broadening the understanding of 
regulatory regimes beyond the review and reform of individual regulatory "trees” such as 
acts, laws and bylaws. Indeed regulatory reform needs to encompass approaches that go 
beyond the use of tests, RIAs and the Standard Cost Model. RIAs and administrative 
burden measurements are necessary but not sufficient. An effective regulatory' reform 
needs to tackle the cumulative regulatory' effects on society and Ihe economy, as well as 
the intrinsic effect that regulatory approaches and other policy instruments such as taxes 
or subsidies have on each other. Advocacy bodies have played such a role. They have 
promoted policy instruments as alternatives to regulations (e.g. BRC, OBPR) and they 
also advocate solutions to break the "stove pipe” inertia and "inward looking” approaches 
existing across ministries working on their exclusive policy areas without consideration 
of a more coherent approach to the state’s intervention (EACSR). In effect, advocacy 
bodies have complemented the "challenge” function and "check and balance” powers of 
oversight bodies which enforce RIAs and other tests, calculations and tools with a 
strategic view involving judgements and principles. 28 This is indeed part of the rational 
when setting up organisations such as the BRC, the EACSR and the Banks Task Force 
that can complement the efforts of policing entities such as the BRE. the Canadian 
Treasury Board or the OBPR, respectively. 

Effective independence can also be promoted through constant efforts and initiatives 
by the advocacy body building a stable constituency for its work. Most of the institutions 
strive to anchor their undertakings and reporting in strict political neutrality. For instance, 
the hard-fought, impartial reporting by the Productivity Commission has brought support 
and encouragement from many sectors of society including from the opposition party. 
This support bodes well for its continuation in the case of a change of government. The 
work of the BRC and Actal is also well respected by the public and the political class of 
their respective countries and they rise above any ideological divide. 
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However, the need to balance the external demands from a reform constituency and at 
the same time influence the day-to-day thinking and working of an administration is a 
tricky challenge. EACSR was able to keep a distance from regulators and foster a change 
of perspective through the building of a partnership relationship with senior officials in 
each ministry. EACSR made efforts not only to gather information but to draw ideas and 
proposals from the concrete experience of policy makers. 

To build their own constituency, some institutions have also nurtured their relationships 
with the media and society. For instance, whenever CPRR holds a council, the agenda of 
the meeting is announced to the press beforehand and a media session is held after the 
council. In addition, minutes of the council and the media session arc posted on CPRR’s 
website in a timely manner. On the other hand, a too-open mandate or an exuberant and 
unfocused programme can impede building a broad-based constituency for the advocacy 
body. An advocacy body needs to find the proper balance between the advice and political 
context to permit a proper response from society and (future) government, including the 
time to respond. 

Resources and working methods 

As with all institutions, the performance of advocacy bodies will be linked to their 
resources. Independently-minded, smart and capable people are necessary to steer and 
manage the institutions, but board members’ efforts will not be enough to bring a forceful 
case to the government and public opinion - particularly when complex issues are 
involved. Advocacy bodies need to count on an efficient and motivated secretariat. 

High profile individuals, despite their knowledge and experience need “working 
hands" to prepare and undertake complex work involving research, data gathering, 
consultation and report drafting. Consequently all advocacy bodies have been supported 
by a government-funded structure where staff assists the political appointees who sit on 
the board. In some cases the secretariat will be backed by a permanent structure. For 
instance a special unit inside the Better Regulation Executive is assigned to assist the BRC. 

A close relationship between the chair and its secretariat has proven vital for 
institutions such as EACSR to work and complete an ambitious mandate. For instance the 
chair of the Canadian external committee met several times a week with the head of the 
secretariat to check progress and monitor the work plan. 

Consequently, the selection, appointment or hiring of the members or the secretarial 
will play a major role in the performance of the advocacy body. Very often staff of the 
secretariat will be civil servants. This staffing is often a necessity for temporary bodies 
due to the difficulties of hiring staff from the private sector for a short period of time and 
under strict public sector rules. However, an institution like the Japanese CPRR deliberately 
hires staffers from the business community as well: half the 30 professionals working at 
the CPRR come from private sector. They are appointed under the two-year-term 
contract, and are selected based on the recommendation from private companies and/or 
economic organisations. 

Hiring civil servant may necessitate creating special incentives to motivate the best 
people to work long hours and under pressure. Some institutions have thus developed 
reward schemes. As well, the ability to attract the right mix of skill will be linked to the 
institution’s freedom to fix remunerations or provide a career perspective which will 
permit them to compete with the demands of oilier public or private entities and ensure 
that the staff members stay. 
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To build and maintain a well performing secretariat, advocacy bodies have needed, 
often struggling, to obtain appropriate resources. First, they need enough resources to hire 
staff and/or procure the services of consultancies to define tasks. For instance, the 
government granted the EACSR 3 million Canadian dollars. At the other extreme, the 
Productivity Commission has an annual budget of 35 million Australian dollars, although 
its writ includes work besides advocating regulatory advice. In the case of ad hoc 
advocacy bodies , a larger budget may compensate for a shorter deadline. 

State funding may reduce the credibility of independence. Some governments have 
therefore tried to increase the representation and independence of advocacy bodies with a 
direct appeal for private sector support for the secretariat. Business support reflects the 
society’s ownership of the reform efforts as well as strengthening the specific 
constituency building efforts needed for major reforms. 

A second important consideration relates to the proper selection of the staff working 
in the advocacy body 's secretariat. An effective institution of this type will require the right 
mix of skills. For instance, the Productivity Commission, whose primary function is to 
analyse issues from an economic perspective, needs a large number of university-trained 
economists. Other staff members include “generalists” who have the ability to apply 
economic concepts to a wide range of policy issues. Moreover, the Productivity 
Commission has a number of staff with specialist expertise in particular areas, such as 
economic modelling and qualification on other disciplines, such as law' or science. 

In parallel with talented personnel, a successful advocacy body will secure adequate 
working methods for its board and secretariat. On this topic the extensive knowledge of 
the head of the Banks Task Force is extremely relevant, offering a w'ell-devised set of 
practical recommendations. 25 In particular he noted eight strategies conducive to a 
successful inquiry': 

• making the task manageable; 

• forging a cohesive project team: 

• devising an effective work plan; 

• optimising community participation and consultation; 

• testing ideas without a (public) draft report; 

• producing an accessible document; 

• attention to implementation priorities; 

• "selling” the report. 


Main lessons 

In the past few years, advocacy bodies have emerged as a new' type of actor to support 
regulatory policy. They join the increasingly sophisticated institutional set up of a modem 
regulatory state and work in parallel with oversight bodies, legal conformity controllers, 
advisory and consultation groups and sectoral regulators. Advocacy bodies have a specific 
function. They are part of a governance toolkit, and represent government’s response for 
pressure to reform when blockages exist, and when new ideas arc needed to steel political 
will for reform. Equally they provide a voice and support for regulatory' reform as well as 
a forum for dialogue, co-operation and co-optation. These bodies also serve as useful 
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vehicles to facilitate political deliberations, informing and preparing stakeholders and 
citizens, and facilitating the implementation of reforms. 

This chapter takes a first step towards understanding the political economy of the reform 
process, drawing on the experience of a selected set of advocacy bodies across OECD 
countries. Advocacy bodies vary' in political weight, mandate, timing and working methods. 
Permanent and temporary bodies differ and the level of resources is also very uneven. 

Some common trends nevertheless tend to emerge. A first condition for success seems 
to be de facto and de jure independence from the government in their undertakings. 
A second is the existence of a formal, clear mandate to recommend further reforms. Without 
these, the credibility of their advice and thus their justification may be compromised. 
Further analysis is needed to understand complex processes as well as a domestic interplay 
which are country specific. While the authorities studied have been reasonably successful 
in a small sample, examples of unsuccessful bodies might also need to be analysed. 

Besides these two common trends, four main lessons can be drawn. One is that the 
institutions studied have not only delivered high quality' advice for further reforms but 
have also been instrumental for governments to implement their recommendations and so 
achieve reforms. 

Second, the most important difference among the advocacy bodies included in this 
study may be their status, whether permanent or temporary'. Governments have tended to 
use ad hoc advocacy bodies mostly to address immediate political pressures and 
concerns. On the other hand, they have established permanent institutions when they have 
been convinced of the need to build a “macro’' challenge function as part of a good 
regulatory governance approach. Interestingly, countries have moved to either extend the 
life of temporary institutions or to periodically launch ad hoc advocacy bodies. Overall, 
their increasing use denotes confidence in the approach. 

Third, the working of advocacy bodies seems to be a matter of balance. Maintaining 
equilibrium between independence from the public administration and being close to the 
government culture and practice is always complex. Equally, finding a good balance 
between private members and civil servants in the advocacy body ’s board or secretariat 
requires political deftness and luck. As well, focusing their advocacy on barriers and quick 
successes that can build a constituency for reform may forgo the need for a long-term 
vision of major changes to undertake. 

A fourth lesson is that despite the political nature of these institutions, a series of 
practices - often managerial - will make an advocacy body successful or not. A range of 
useful tools and techniques, strategies and approaches can make these bodies more 
effective. Among them, perhaps a clever communication and outreach to the government 
and society are crucial. 

A number of issues however remain unresolved. Four stand out, to be clarified for 
more efficient policy-making: 

• How do advocacy bodies complement or supplement the work of independent 
private think tanks? Is there a possibility for government to support the latter 
instead of creating new institutions? 

• What arc the costs and benefits of separating the advocacy function from the 
oversight body and giving it to a dedicated organisation at arm's length from 
government? Would firewalls inside the oversight body between the two 
functions ensure a credible advice and technical opinion? 
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• To what extent can governments tolerate discretion in the research and inquiry on 
the part of an advocacy body ? To which extent is the independent advice credible, 
and how should it be balanced with accountability and trust building? 

• When does a body dedicated to consultation (i.e. advisory body) become an 
advocacy body and vice versa, and how can both functions be complementary'? 

These are questions for future and more in-depth research and also to be addressed as 
part of policy discussions at the OECD. However, and as expressed by some experts and 
officials, there will probably never exist a general recipe for overcoming resistance to 
reform, driving change and still winning the elections in the next turn. New and stronger 
opposition may appear as governments deal with difficult second-generation reforms that 
change the way a state regulates and how the public administration think and use 
regulatory instruments. Steering a clear policy direction and overcoming powerful 
opposition to reforms will require more than just another clever institution. Still, investing 
in well-designed advocacy bodies might represent a worthy undertaking, which will assist 
regulatory reform efforts, and provide a powerful catalyst for the moment when refonns 
are due. 
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Notes 


1 This chapter was prepared by Cesar Cordova Novion, Consultant, Scott Jacobs and 
associates in co-ordination with Stephane Jacobzone, OECD, Regulatory Policy 
Division. The author is grateful to officials and experts in Canada, the Netherlands, 
the United Kingdom, Korea, Australia and Japan for their useful contributions. 

2. IADB (2005), The Politics of Policy, Inter American Development Bank, 
Washington, DC, p. 11. 

3 Following a personal reflection of Val Koromzay. 

4. Koromzay, Val (2004), “Some Reflections on the Political Economy of Reform”, 
Comments presented to the International Conference on Economic Reforms for 
Europe: Growth Opportunities in an Enlarged European Union, Bratislava, Slovakia, 
18 March 2004, www.oecd.org/dataoecd/41/59/31506532.pdf. 

5. www.nnr.se/inenglish.html. 

6. http.V/vlada. cz/en/rvk/lrv/default. html. 

7. OECD (2002), Regulatory Policies in OECD Countries. From Interventionism to 
Regulator}' Governance, Paris, pp. 81-91. 

8. Mexico, Federal Administrative Procedure Law, Article 69 -E (30 May 2000 

Amendment). 

9. www. reginfo.gov/public/jsp/EO/promptLetters.jsp. 

10. Banks (2007b), Productivity Commission Act 1998. 

1 1 . Decree establishing the Advisory Board on Administrative Burden, Bulletin of Acts 
and Decrees 2000, No. 162. Decree renewing the Advisory Board on Administrative 
Burden, Bulletin of Acts and Decrees 2004, No. 66. Decree Extending the Tasks of 
Actal to the Administrative Burden on Citizens, Bulletin of Acts and Decrees 2005, 
No. 113. Decree establishing the Advisory Board on Administrative Burden 2006, 
Bulletin of Acts and Decrees 2006, No. 138. 

12. Actal’ s remit has expanded organically, covering progressively new areas such as: the 
review framework on the consequences of implementation of legislation on the 
administrative burden: the consequences of administrative burdens for citizens, 
companies and institutions (on request of the Ministry of Education, Culture and 
Science); the supervisory rules of the Central Bank (DNB) and the Netherlands 
Authority for Financial Markets (AFM); and advises the Minister of Finance. 

13. The Dutch Advisory Board Act [Kaderwet adviescolleges J stipulates that an advisory 
board is authorised to access all relevant information from government agencies. 
Additionally, the Dutch General Act on Administrative Law [Algemene wet 
bestuursrecht] stipulates that government agencies are obligated to pass on all 
information that advisory boards require for the proper fulfilment of their tasks. Based 
on these provisions, Actal can apply for any draft laws and regulations to be sent to it 
for review. 
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1 4 . www. reducingpaperburden. gc. ca/epic/site/pbri-iafp. nsf/en/h_sx00001e. html. 

15. Mr. Lussier had been involved in the development of public policy and has a 
longstanding interest in regulatory matters. He is a highly respected former senior 
executive with leading food processing companies and a former senior executive with 
both the government of Canada and the government of Quebec. He was also at the 
time of his appointment a member of a number of corporate and not-for-profit boards. 

16. Actal 2006 Annual Report. 

www.actal.nl/default24j9.pdf?CMS_TCP=tcpAsset&id=D99B3550DE6A40C0BCFB 

88086BB20BCF. 

17. World Bank Group Review of the Dutch Administrative Burden Reduction 
Programme, November 2006 and OECD Review of Administrative Simplification in 
the Netherlands, November 2006. 

18. Though, it is also known that “political will” is not an endogenous variable; an 
appealing project can create political support. 

19. Banks (2007a). 

20. IADB (2005). 

21. Banks (2007). 

22 In 2005, the CPRR held 8 out of 207 sessions open to the public and in 2006, 3 out of 
176. So far three sessions have been open in 2007. 

23. Banks (2007b). 

24. Banks (2007b). 

25. Professor Hilmer was the Chief Executive Officer of John Fairfax Holdings Limited 
from 1998-2005. Dean and Director of the Australian Graduate School of 
Management (AGSM) at the University of New South Wales. He was a member of the 
Commonwealth Higher Education Council and Chairman of the Business Council of 
Australia’s Employee Relations Study Group. Mr. Dieudonne Mandelkern is a former 
member of the French Conseil d’Etat (Council of the State). He finished his career as 
President of one of the six “sections” this body comprises. From December 2000 to 
October 2001, he was the President of the “High Consultative Group for Improved 
Regulation”, made up of representatives of the member states of the EU. 

26. IADB (2005), p. 17. 

27. OECD (1999), “Government Capacities to Ensure High-quality Regulation”, OECD 
Reviews of Regulatory Reform: United Kingdom, OECD, Paris. 

28. In that sense they would promote an approach towards “smart regulation” and not 
“better regulation”. Baldwin (2005) noted that “officials who are charged to carry out 
RIAs would find it very difficult to calculate the costs and benefits of a simultaneously 
acting combination of very different regulatory strategies and institutions.” 

29. Banks (2007). 
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Annex 3.A1. Reports of the BRTF - BRC, 1998-2006 


Early Education and Day Care (01/07/1998) 

Access to Government Funding for the Voluntary Sector (01/07/1998) 

Licensing Legislation (01/07/1998) 

Packaging Waste (01/06/1998) 

Long-term Care (01/05/1998) 

Consumer Affairs (01/05/1998) 

Self-regulation Interim Report (01/10/1999) 

Regulation and Small Firms: A Progress Report (01/07/1999) 

Fit Person Criteria: A Review of the Criteria Used to Judge People’s Suitability for Certain 
Occupations (01/05/1999) 

Anti-discrimination Legislation (01/05/1999) 

Enforcement (01/04/1999) 

Regulating Cyberspace - Better Regulation for e-Commerce (01/12/2000) 

Environmental Regulations and Farmers (01/1 1/2000) 

Protecting Vulnerable People (01/09/2000) 

Alternatives to State Regulation (01/07/2000) 

Tackling the Impact of Increasing Regulation - A Case Study of Hotels and Restaurants 
(01/06/2000) 

Helping Small Firms Cope with Regulations - Exemptions and Other Approaches 
(01/04/2000) 

Red Tape Affecting Head Teachers (01/04/2000) 

Payroll Review (01/03/2000) 

Revised Principles of Good Regulation (01/10/2000) 
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Housing Benefit: A Case Study of Lone Parents (01/09/2001) 

Local Shops (01/07/2001) 

Economic Regulators (01/07/2001) 

Higher Education (01/07/2002) 

The Local Delivery of Central Policy (01/07/2002) 

Employment Regulation: Striking a Balance (01/05/2002) 

Independent Regulators (01/10/2003) 

Imaginative Thinking for Better Regulation (01/09/2003) 

Environmental Regulation: Getting the Message Across (01/07/2003) 

Government: Supporter and Customer? (01/05/2003) 

Champions of Better Regulation: Annual Report 2001/2002 (01/02/2003) 

Scientific Research: Innovation with Controls (01/01/2003) 

Make It Simple Make It Better - Simplifying EU Law (22/12/2004) 

Review of the Departmental Reporting (01/1 1/2004) 

Avoiding Regulatory Creep (21/10/2004) 

Better Regulation - from Design to Delivery (07/12/2005) 

Routes to Better Regulation - a Guide to Alternatives to Classic Regulation (05/12/2005) 
Better Regulation for Civil Society (27/10/2005) 

Get Connected - Effective Engagement in the EU (26/09/2005) 

Less is More. Reducing Burdens, Improving Outcomes (17/03/2005) 

Implementation of the Licensing Act 2003 (10/04/2006) 

Principles of Good Regulation (01/04/2006) 

Risk, Responsibility, Regulation: Whose Risk is it Anyway? (18/10/2006) 


IMPLEMENTING REGULATORY REFORM: BUILDING THE CASE THROUGH RESULTS - © OECD 2008 



UNITED STATES THINK TANKS ADVOCATING REGULATORY REFORM - 87 


Annex 3.A2. United States Think Tanks Advocating Regulatory Reform 


AEI-Brookings Joint Center for Regulatory Studies 

In response to growing concerns about understanding the impact of regulation on 
consumers, business and government, the American Enterprise Institute and the 
Brookings Institution established the AEI-Brookings Joint Center for Regulatory' Studies 
in 1998. The primary purpose of the Joint Center was to hold lawmakers and regulators 
accountable for their decisions by providing thoughtful, objective analyses of existing 
regulatory programmes and new regulatory' proposals. The Center is no longer in operation. 
AEI and Brookings continue to carry out research, but separately. 

Cato Institute (Regulatory Studies) 

The Cato Institute is a libertarian-oriented public policy foundation. Its regulatory 
studies programme sets forth a market-oriented vision of “regulatory rollback" that relies 
on the incentive forces of private property rights to create competitive markets and to 
provide consumer information and protection. ( www.cato.org/research/reglt-st.html ) 

The Center for Regulatory Effectiveness 

The Center for Regulatory Effectiveness’ aim is to provide Congress with independent 
analyses of agency regulations. CRE has grown into a nationally recognised clearinghouse 
for methods to improve the federal regulatory process. It has two primary goals: i) to 
ensure that the public has access to data and information used to develop federal 
regulations; and ii) to ensure that information w'hich federal agencies disseminate to the 
public is of the highest quality. ( www.thecre.com / ) 

Center for the Study of American Business (Washington University) 

Also known as the Weidcnbaum Center, this centre serves as a bridge between 
policymakers and scholars by supporting scholarly research, public affairs programmes 
and other activities at the intersection of government and business. 

(http : //esab. wustl. edu/) 

Competitive Enterprise Institute 

The Competitive Enterprise Institute is dedicated to demonstrating that free market 
processes and other private initiatives are superior to government intervention in advancing 
the interests of both producers and consumers. It serves as both a think tank - creating 
intellectual ammunition to support free markets - and an advocacy organisation - putting 
that ammunition to use in persuasive ways. CEI has long been active in the areas of 
antitrust and government regulation, (www.cei.org) 

Heritage Foundation (Regulation Section) 

The Heritage Foundation is a research and educational institute - a think tank - 
whose mission is to formulate and promote conservative public policies based on the 
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principles of free enterprise, limited government, individual freedom and a strong 
national defence. One area of research is regulation. 

(www. heritage. org/research/regulationf) 

Mercatus Center - RegRadar.org (George Mason University) 

The Regulatory Studies Programme of the Mercatus Center at George Mason 
University works within the university setting to improve the state of knowledge and 
debate about regulations and their impact on society through peer reviewed research, 
ultimately improving how government works in the regulatory arena. 

(www.mercatus.org) 
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Annex 3. A3. Overview of Key Features of Advocacy Bodies Across Selected OECD Countries 


Country/namc Mandate Key roles 

Date of creation/ Number 

date of dismissal of members 

Resources 

Working Main outputs/ 

methods outcomes and notes 

Canada 

EACSR 

External 

Advisory 

Committee on 

Smart 

Regulation 

Committee appointed by the 
prime minister. Specifically, it 
was asked to develop a 
regulatory strategy for the 21 s1 
century; identify sectors and 
areas requiring regulatory 
reform in order to give Canada 
a strategic advantage; and 
review and provide an external 
perspective on specific issues 
identified by departments and 
stakeholders. 

EACSR advised 
government on improving 
the regulatory process with 
the aim of ensuring that 
regulations achieve social, 
environmental and 
economic objectives. 

May 2003 to 
September 2004. 
EACSR was given 
a 12-15 month 
mandate. 

It was disbanded 
after reporting its 
recommendations. 

The committee 
had 6 

professionals, 
most seconded 
by ministries. 

The government 
spent CAN 
$3 million over 
two years. 

This includes 
staff salaries, 
member 
honoraria, travel 
and operating 
costs. 

Bilateral 

meetings with 

stakeholders and 

authorities, 

including 

sub-national 

governments. 

Final Report issued Sept. 2004. 
Gov’t broadly accepted 
recommendations and it appointed a 
group in the Privy Council Office to 
pursue path laid out by the EACSR. 
Additionally, the federal 
government’s Policy Research 
Initiative was charged with 
considering ways and means 
to implement the recommendations. 
Played a key role in the US/Canada 
regulatory co-operation discussions. 

Netherlands 

Actal 

Dutch Advisory 
Board on 
Administrative 
Burden 

Actal’s mandate is to bring 
about a cultural shift among 
legislators and policy advisors 
through: 

• formal advice (on proposed 
and existing legislation); 

• insight into the 
consequences of laws and 
regulations in terms of 
administrative burdens; 

• backing the gov’t 
objective of cutting 
back the administrative 
burden (AB) by 25%. 

Actal has three roles: 

• ex ante review the 
administrative and 
regulatory burdens of 
new regulations; 

• ex post review the 
impact measurements 
performed by ministries; 

• advocate better 
regulation. 

Established from 
2000 for four years, 
extended for two 
years, and then 
re-established for 
three years, with a 
decision to extend 
until 2011. 

Originally 3 
board members 
who are private 
citizens chosen 
for their proven 
knowledge in 
the field of 
administrative 
burdens. 
Appointed by 
Minister of 
Finance after 
the position 
advertised in 
the media. 
Members work 
part time. 

€1.5 million per 
year (of which 
about 10-15% 
dedicated to 
research 
advocacy). 

The board is 
supported by 
a secretariat 
of 13 civil 
servants with 
backgrounds in 
gov’t and the 
private sector. 

The board 
members meet 
formally one day 
every week to 
discuss ongoing 
activities. 

All proposals 
must be sub- 
mitted to Actal 
for review if they 
have an impact 
on the admin, 
burdens on 
businesses 
and/or citizens. 
Ministries must 
also quantify 
admin, burdens 
in new legisla- 
tion and report 
on alternative 
policies. 

Annual report published 

each year. 

Results: 

• 25% net reduction within reach; 

• structural ex ante evaluation of 
effects of regulation; 

• AB more restrained; 

• cultural shift on its way. 

Lessons learned: 

• infrastructure necessary; 

• SCM pivotal in reducing AB; 

• commitment on political level 
indispensable; 

• a quantitative target increases 
sense of urgency; 

• AB come from different sources 
and is only one effect arising 
from regulation. 
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Country/name Mandate 

Key roles 

Date of creation/ Number Resources Working Main outputs/ 

date of dismissal of members methods outcomes and notes 

United Kingdom 
Better 
Regulation 
Commission 

The BRC is the independent 
champion of better regulation 
in the UK. It is a non- 
departmental public body of 
the government, but under the 
oversight of the Dept, for 
Business, Enterprise and 
Regulatory Reform. 

“To advise the Government on 
action to reduce unnecessary 
regulatory and administrative 
burdens and ensure that 
regulation and its enforcement 
are proportionate, accountable, 
consistent, transparent and 
targeted." 

Produce reports on 
different regulatory issues. 

BRC began as the 
advisory “Better 
Regulation Task 
Force” in 1997. The 
task force was 
replaced by a 
permanent body, the 
Better Regulation 
Commission, in 
January 2006. 

1 5 members 
who are expert 
in a particular 
regulatory field. 
Appointments 
are made by 
the minister 
in charge of 
regulatory 
reform. Their 
appointment is 
limited to a fixed 
number of years. 
Members are 
unpaid. 

Annual budget: 
A team of full- 
time officials 
based in the 
Cabinet Office 
supports the 
commission. 

NA 

In addition to producing an annual 

report, the commission studies 

specific issues: 

• EU regulatory agencies and their 
influence on the regulatory 
landscape; 

• Action Programme for Reducing 
Administrative Burdens in the 
EU; 

• review of the regulatory aspects 
of the Stem (climate change) 
report; 

• risk, responsibility and 
regulation; 

• better regulation for civil society. 

Korea 

Regulatory 

Reform 

Committee 

(RRC) 

The “Basic Act on 
Administrative Regulations” 
created the Regulatory Reform 
Commission. 

The Regulatory Reform 
Commission oversees the 
regulatory reform process 
and the introduction of 
Regulatory Impact 
Analysis. 

RRC is responsible for: 

• establishing basic policy 
guidelines and ensuring 
quality control (RIA); 

• reviewing of new and 
existing regulations; 

• registering and 
publishing regulations; 

• monitoring ministerial 
regulatory improvement 
plans. 

Established by law in 
1997. 

1 8 civilian 
members 
from business, 
academia, law 
firms and NGOs. 
6 cabinet 
ministers. 
Civilian 
members are 
appointed by the 
President for 
two-year terms. 

The committee 
has a secretariat 
of about 50 staff 
which is headed 
by the Deputy 
Minister in the 
Prime Minister’s 
Office of Policy 
Co-ordination. 

Whole 
committee 
meets once 
a month; 
subcommittees 
twice a month. 

With the help of strong political 
leadership, the RRC efforts resulted 
in reducing the number of 
regulations in half and revising 
1 242 regulations in 1998 and 1999. 
Currently, the RRC review's about 
1 000 regulations per year. 

More recently, the RRC has: 

• established RIA as a tool to 
control regulatory quality; 

• improved regulatory 
transparency and accountability 
by removing administrative 
discretion: 

• enhanced public consultations. 
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OF KEY FEATURES OF ADVOCACY BODIES ACROSS SELECTED OECD COUNTRIES - 9 1 


Number of 

Resources 

Working 

Main outputs/ 

members 


methods 

outcomes and notes 

15 council 

In 2007, the 

CPRR has 17 

The first Council was formed in 

members; 7 of 

CPRR had 

task forces in 

1994. Since then, over 7 000 

which come from 

a budget of 

place, each of 

specific measurements have been 

business and 8 

38 million yens 

which covers a 

enclosed in the reports. 

from educational 

(around USD 

specific area. 

For instance, open access to 

institutions. 

350 000). 

In principal, 

operation of public 

The members arc 

CPRR is 

each task force 

facilities/services, introduction of 

appointed by the 

supported by a 

has 2 secretariats 

Regulatory Impact Analysis, and 

Prime Minister. 

secretariat which 

at least, and a 

liberalisation of stock exchange 


consists of about 

chief secretariat 

fees. 


30 civil servants, 

in the task force 



half of which 

team is one from 



from the 

the private sector 



governmental 

who does not 



sector and the 

have a conflict 



rest from private 

of interest in the 



sector. 

area the task 
force covers. 
Thus, a working 
unit is set on task 
force basis, not 
by topic or by 
specialisation 
basis. 
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Country/ name Mandate Key roles 

Date of creation/ Number of 

date of dismissal members 

Resources 

Working 

methods 

Main outputs/ 
outcomes and notes 

EU 

Mandelkem 
Group on Better 
Regulation 

EU Ministers for Public 
Administration approved the 
Strasbourg Resolution in 2000 
that established a high-level 
advisory group consisting of 
regulatory experts from 
member states and charged 
them with preparing a strategy 
to improve the quality of 
regulation within the EU. 
Specifically, the group was 
asked to explore: 

• the systematic use of impact 
studies; 

• transparency in the 
consultation process; 

• simplification of adopted 
texts and wide use of 
codification. 

The Mendelkem Group 
examined ways in which 
policy making and 
regulation drafting could 
be improved in the 
institutions of the EU. 

December 2000 to 
November 2001. 

16 members 
headed by Mr. D. 
Mandelkem 
(1 from each of 
the 15 member 
countries + 
one from the 
Commission). 

The group was 
supported by the 
Commission’s 
Secretariat- 
General who also 
participated as an 
observer. 

Periodic meetings 
of senior 
officials, experts 
from European 
state members. 

The group produced a report known 
as the Mandelkem Report. The 
conclusions were that to achieve 
better regulation, there is a need for 
high level and cross-government 
political support, the allocation of 
appropriate resources and an 
explicit better regulation policy. 
That policy should use tools such 
as: impact assessment, 
simplification, consolidation and 
consultation, it should promote a 
change in culture in the formulation 
of policy and the drafting of 
regulations. The report was met 
with universal acclaim and was 
adopted by the institutions of 
the EU. 

Australia 

Productivity 

Commission 

Advises the government and 
promotes public understanding 
on matters relating to industry, 
industry development and 
productivity. 

The PC is the Australian 
government’s principal review 
and advisory body on 
microeconomic policy and 
regulation. 

The Australian Treasurer 
is responsible for directing 
the PC to provide advice 
to the government, either 
by undertaking a public 
inquiry (with formal 
powers to gather evidence 
and consult widely) or by 
conducting a study 
(generally with more 
limited scope). 

In addition to its research 
function, the Commission: 

The PC was 
established legally 
in 1998, as an 
amalgamation 
of the Industry 
Commission 
(established in 
1 990), the Economic 
Planning Advisory 
Commission 
(established in 1983) 
and the Bureau 
for Industrial 
Economics 
(established in 
1977). 

The Commission 
consists of a 
chairman plus 
between 4 and 1 1 
commissioners. 
The chairman 
and commis- 
sioners are 
appointed by 
the Governor- 
General 

(Australia’s head 
of state) for 
renewable terms 
of up to five 
years. 

The PC’s funding 
for 2007-08 is 
AS35.0 m. The 
Commission is 
funded through 
the Australian 
government 
budget. 

The PC has 
approximately 
200 staff 
(average staffing 
of 193 FTE 
during 2005-06). 

Usually, 2-3 
commissioners 
are appointed by 
the chairman to 
oversee each 
government- 
commissioned 
project (inquiries 
and studies). 

The Commission 
will usually call 
for public 
submissions, 
followed by 
targeted or public 
consultations. 

Inquiries conducted by the 
Commission can cover any sector 
of the economy; focus on a 
particular industry or cut across 
industry boundaries; or involve 
wider social or environmental 
issues. 

Output may vary from year to year, 
however the Commission is 
resourced to undertake between 6-8 
government commissioned pieces 
of work over a 12-month period. 

In addition, the Commission would 
publish 10-20 other pieces of 
research (including self-initiated, 
secretariat and annual reports). 
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Country/ name 

Mandate Key roles 

Date of creation/ Number of Resources 

date of dismissal members 

Working 

methods 

Main outputs/ 
outcomes and notes 

Australia 

Productivity 

Commission 

(cont.) 


• monitors trends in 
regulation and acts as a 
regulatory gate-keeper, 
through the Office of 
Best Practice 
Regulation (an 
operating unit of the 
PC); 

• investigates complaints 
about the application of 
competitive neutrality 
to Australian 
government businesses, 
through the Competitive 
Neutrality Complaints 
Office. 

• provides secretariat 
services for the Steering 
Committee of the 
Review of Government 
Service Provision. 


They are 
remunerated in 
accordance with 
determinations by 
Australia’s 
Remuneration 
Tribunal (an 
independent 
statutory body). 


Where time 
permits, the 
Commission will 
issue a draft 
report prior to 
finalising its 
findings. Inquiry 
reports must be 
made public, 
while study 
reports may be 
(and usually are) 
made public at 
the discretion of 
the Treasurer. 
The Commission 
also undertakes 
self-initiated 
research and 
participates in 
public seminars 
and conferences. 

As part of the PC’s commissioned 
work programme, the government 
has asked the PC to undertake an 
ongoing five-year programme of 
reviews of regulatory burdens. 

The Commission has been asked 
to identify regulation that is 
unnecessarily burdensome, complex 
or redundant, or duplicates 
regulations in other jurisdictions, 
and to develop a short list of 
priority areas with options to 
alleviate regulatory burdens. 

The Commission will examine all 
sectors of the economy over the 
five-year cycle. The government 
will draw on the Commission’s 
reviews to develop an Annual 
Red Tape Reduction Agenda. 

The PC also has been tasked with 
benchmarking regulatory burdens 
imposed by different Australian 
government and state government 
jurisdictions in specific regulatory 
areas. The Commission will 
examine several areas of regulation 
(including business registration 
procedures) over the next three 
years. This project has been 
endorsed by representatives of all 
Australian governments through the 
Council of Australian Governments 
(COAG). 
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Country/name Mandate 

Key roles 

Date of creation/ Number of 

date of dismissal members 

Resources Working 

methods 

Main outputs/ 
outcomes and notes 

Australia 
Committee of 
Inquiry into 
a National 
Competition 
Policy for 
Australia (Hilmer 
Inquiry) 

In October 1992, the Prime 
Minister established an 
independent inquiry' into 
competition policy in 
Australia. 

Specifically, the inquiry was 
asked to cover: 

• the best means of providing 
consistent, nationally 
applicable competition rules 
to all businesses; 

• transitional mechanisms to 
bring all businesses within 
scope of those rules; 

• recommend legal changes. 

hi 1992, all Australian 
governments (at the 
federal and state/territory 
level) agreed to initiate a 
national approach to 
competition policy reform. 

October 1992 to 
August 1993. 

The inquiry 
committee was 
chaired by Prof. 
Fred Hilmer and 
two other 
members. 

The inquiry was 
assisted by a 
secretariat of 8 
staff, provided by 
the Australian 
government. 

The inquiry 
received 138 
written 

submissions from 
governments, 
industry, unions 
and consumer 
groups. 

The Hilmer Committee's report 
was delivered to the heads of 
government in August 1993; it 
advocated six policy proposals. 

In April 1995, the Council of 
Australian Governments agreed to 
the National Competition Policy 
(NCP) package of measures to 
implement the Hilmer proposals - 
leading to The Competition Policy 
Reform Act 1995. At its meeting in 
February 2006, COAG reaffirmed 
its commitment to the principles of 
the NCP framework. 

The National Competition Council 
was established in November 1995 
to monitor and report on progress 
by Commonwealth and state 
governments in implementing the 
NCP agenda. 

Australia 
The Task Force 
on Reducing 
Regulatory 
Burdens on 
Business (Banks 
Task Force) 

In October 2005, the Prime 
Minister and Treasurer 
announced the establishment 
of the Task Force. It was asked 
to identify practical options for 
alleviating the compliance 
burden on business from 
Australian government 
regulation. In particular, the 
Task Force was to examine 
and report on areas where 
regulatory reform can provide 
significant immediate gains to 
business. 

The Task Force, guided by 
the views of stakeholders 
representing industry, 
small business, consumers 
and Australian 
government, made 178 
recommendations to 
reduce red tape across a 
wide range of policy areas, 
and to improve regulation 
making and review 
processes. 

October 2005 to 
January 2006 
The Task Force 
provided its report to 
the Australian 
government in 
January 2006. 

The Task Force 
was chaired by 
Chairman of the 
Productivity 
Commission, 
Mr. Gary Banks, 
with 3 other 
private sector 
members. 

The Task Force 
was supported by 
a secretariat of 14 
staff provided by 
the Australian 
government. 

The Task Force 
received over 
150 written 
submissions from 
the public. It also 
held a number 
of roundtable 
and bilateral 
discussions with 
key private and 
public sector 
stakeholders. 

The report identified more than 
100 specific reforms to existing 
regulation and proposed that 
another 50 areas of regulation be 
investigated in greater depth. It also 
considered how the processes and 
institutions responsible for 
regulation could be improved to 
avoid the same problems simply 
re-emerging. 

The Australian government 
announced an interim response to 
the Task Force’s report in April 
2006 and a final response in 
August 2006. The government 
agreed in full or in part to 159 of 
the recommendations, including 
significant enhancements to its 
regulation-making and review 
framework. 
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Country/name Mandate 

Key roles 

Date of creation/ 
date of dismissal 

Number of 
members 

Resources 

Working 

methods 

Main outputs/ 
outcomes and notes 

Italy 
Tavolo 
pcrmanente 
per la 

semplificazione 
(Permanent 
Table for 
Simplication) 

The Pennanent Table for 
Simplification was set up by 
an agreement between the state 
and regions and by a Prime 
Minister’s decree. 

It represents a multi-level 
co-ordination and advisory 
board for the process of 
legislative and administrative 
simplification. 

The Table, in its plenary 
section, involves all 
stakeholders and central 
and local governments at 
the highest level. 

The Table is organised in 
two sections. The first 
involves stakeholders 
representing industry, 
small business and 
consumers. This section 
guarantees an ongoing 
consultation and a political 
and social dialogue on 
regulatory reforms. 

The second section 
involves regions and 
municipalities and has 
the task to advise, 
co-ordinate and foster 
the simplification process 
and better regulation. 

March 2007. 

The Table is 
chaired by the 
Prime Minister or 
by the Minister 
for Regional 
Affairs. 

Members are: 

• stakeholders; 

• representatives 
of consumer 
associations; 

• Depts. of the 
Presidency of 
the Council 
of Ministers 
(e.g. reforms 
and innovation 
in PA, regional 
affairs). 
Ministry of 
Economy, 
Internal Affairs 
and Eco. Dev.; 

• members of 
the Conference 
of the 

Presidents of 
regions, local 
autonomies 
and 

municipalities. 

Support provided 
by the Simplifi- 
cation Unit. 

Consultation and 
planning on 
simplification 
through regular 
meetings. 
Creation of 6 
thematic working 
groups. 

Consultation on the planning and 
implementation of the Action Plan 
on simplification and better 
regulation. 

Consultation on harmonisation of 
law-drafting, administrative 
burden measurement and 
reduction. 

Consultation for the package “one 
shop stop for business start-up”. 


Source : Country responses to a Questionnaire circulated by the OECD Secretariat. 


IMPLEMENTING REGULATORY REFORM: BUILDING THE CASE THROUGH RESULTS - © OECD 2008 





SUPPORTING A STRATEGY FOR REFORM: THE ROLE FOR COMPETITION POLICY AND CONSUMER ADVOCACY - 97 


4. Supporting a Strategy for Reform: 
the Role for Competition Policy and Consumer Advocacy 


What can competition policy motivated by the goal of consumer welfare do to help 
overcome obstacles to reform? This chapter 1 surveys common occasions and methods for 
competition policy advocacy and enforcement in support of reform. It examines the 
balance between the institutional independence and objectivity that are necessary for 
enforcement - and that make advocacy more credible - with the access and flexibility 
that are valuable in the reform process. It points out the key role of competition advocacy 
in enlisting broad consumer-level support for reform. 

Reform changes the distribution of benefits and costs in the economy. Such changes 
imply political costs and benefits to the key decision-makers who can advance or block 
reform. Implementing reform successfully thus requires adjusting the timing and 
magnitude of all of these costs and benefits, to the decision makers as w ell as to their 
constituents, so that at the critical decision points the balance of expected benefits and 
costs supports change. Decision makers who ultimately report to the electorate may be 
particularly sensitive to how changes affect consumers. 

Competition policy aspects of reform strategies 

Competition-related issues explain the common sequence of major reforms. This 
experience is described in the latest OECD stocktaking review of progress in structural 
reform (OECD. 2007), which also summarises important lessons about the political 
challenges of managing refonn. The first step is usually lowering barriers in international 
trade, foreign investment and financial markets. These changes create opportunities and 
openings for stronger competition. The next stage is typically reform of product markets 
in order to improve efficiency in the new, more competitively challenging environment. 
Reform has gone farthest in sectors where the economic argument for controlling price 
and entry has been weakest, such as airlines, road freight and telecommunications. 
Reform has been slower in product markets such as electric power and railways where the 
economic argument is more complex. 

Sequencing and synergies among policies are all-important. Macroeconomic policies 
to keep aggregate demand close to potential output may facilitate reform by reducing 
grounds for fear about the effects of structural change, while fiscal discipline can 
maintain confidence and room to manoeuvre, as well as make it possible to compensate 
losers. Outside expertise and international experience can bolster the case for refonn. 
Liberalisation to stimulate competition could create conditions for the labour market 
reforms that are typically most difficult: however, reforms in the sectors that remain 
heavily regulated will be harder, the difficulty being due mainly to labour market issues 
(OECD, 2007). 
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Box 4.1. Pro-competitive effects of product market reform 

Some of the dramatic changes that have followed from eliminating constraints on price and 
entry in key sectors were highlighted in the OECD’s 1997 Report on Regulatory Reform: 

Airlines: Permitting free entry and rate competition reduced airline fares by 25% in the 
United Kingdom, by 33% in the United States, and by 50% in Spain in the first year after 
licensed charter airlines were permitted to offer scheduled service. 

Road transport: Permitting rate competition and free entry into road freight service lowered 
average rate levels by about 20% while increasing flexibility and improving productivity, 
without impairing safety or service to rural areas: this experience is reported wherever these 
deregulatory steps have been taken, in Europe, Asia, and North America. 

Financial services: After ending price-fixing and introducing competition in securities 
trading, average commissions in the United Kingdom dropped to one-third of the pre-reform level. 

Telecommunications: Reform has led everywhere to new services and intense competition 
for them. 

Taxicabs: Opening the taxi industry to free entry and price competition in Sweden led to a 
30% increase in the number of taxis in two years, while prices for most customers stabilised at 
pre-reform levels and prices for passengers receiving subsidy assistance actually declined. 
Service to rural areas was maintained. 

Professional services: Eliminating the lawyers’ monopoly on conveyancing and the 
barrister monopoly on courtroom appearances, while permitting lawyers to advertise, was 
estimated to have produced a 12% drop in the cost of legal services in Australia. 

Health care: Where eye care professionals are free from regulatory prohibitions against 
advertising and other normal commercial practices, average prices are 25% lower - and the 
quality of care is the same as in the more highly regulated, higher-priced jurisdictions. 

Source. OECD (1997). 


Reform often follows crisis. The connection between crisis and reform seems 
particularly strong with respect to the reform of product market regulation to eliminate 
obvious constraints on competition. Changed conditions destabilise coalitions that had 
blocked change. Product market reform, to which competition policy is most directly 
relevant, typically precedes labour market reform and probably facilitates it. In times of 
crisis, labour market reform becomes harder, because people who feel threatened cannot 
be persuaded to give up what they think are protections. Labour market reform may 
become easier after product market reform for reasons related to competition policy. 
If stronger competition reduces market power, there is less rent available to try to claim 
through protective arrangements. If a more competitive market creates more opportunities 
for entry and expansion of efficient firms, that could translate into more employment 
opportunities, reducing the incentive to insist on strong protection for current jobs. 

Opposition to reform is typically grounded on concerns, and often on misconceptions, 
about the costs and benefits and about the trade-offs among objectives. Overcoming 
opposition requires political leadership, transparency and effective pedagogy. Clear 
understanding among stakeholders of the problems and of the solutions - including their 
costs as well as their benefits - is necessary, both to launch reform and to maintain 
momentum through the phase when costs may loom larger than benefits (OECD, 2007). 
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Strategies for reform must deal with the familiar reasons, based on the balance of costs 
and benefits, why decision makers might resist change: 

• Uncertainty about outcomes. The costs of change may be clear, but the benefits, 
even if supposedly larger, are vague. 

• Political risk from timing. The costs of change may come before the next election, 
but the benefits will come after. 

• Interest group reactions. Interest groups can organise to lobby against changes 
that increase concentrated costs more easily than consumers can organise to 
capture diffused benefits. Similarly, a small group or an industry has stronger 
incentives to influence policy in order to capture rents from a large, disorganised 
group such as consumers. 


Box 4.2. Interest groups and reform strategies 

Different distributions of costs and benefits lead to different strategies for interest group 
organisation, and hence to different roles for competition policy in reform. 

• If both benefits and costs are spread widely, the net effect may be unclear and there is 
little incentive for groups to organise over them. Competition laws are the kinds of 
broad, general reforms that emerge from the long, open debate that is needed to develop 
a consensus in these settings. 

• If both benefits and costs are concentrated on identifiable groups, these interest groups 
are likely to organise, to lobby the government and to negotiate with each other. 
Competition policy may object to deals that amount to anticompetitive exclusion 
or collusion. 

• If benefits are concentrated, but costs are dispersed, the beneficiaries have a stronger 
incentive to influence the political process to be sure they obtain those benefits, but 
those who pay the costs may not even notice them individually. The benefit may be rent 
from market power, and thus laws and regulations that protect these rents are a common 
object of regulatory reform. 

• If costs are concentrated, but benefits are dispersed, the groups who bear the costs will 
organise to avoid paying them or to shift them to the public. Change in this situation 
may require intervention by policy entrepreneurs promoting the benefit from reform and 
publicising how the public is bearing the costs. Competition agencies have often taken 
this role, calling attention to the social costs of regulation and the potential benefits from 
reform. 

Source. Wilson (1980). 


Competition advocacy and enforcement in support of reform 

Promoting reform is a key mission for competition policy officials and enforcement 
agencies. Competition policy bodies in nearly all members are active in advocacy to 
remove or prevent unnecessary' legal and regulatory constraints on competition, in order 
to make markets work better and thus improve economic performance. Many are 
consulted about designing or reforming laws and regulations where effectiveness could 
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depend on recognising market incentives and responses. Some competition enforcement 
agencies devote 10% or more of their resources to policy analysis and advocacy. 
Competition law can be a reform tool, particularly in the process of controlling and 
restructuring infrastructure monopolies, and enforcement sometimes must grapple with 
purported reform devices such as self-regulation. Doing all of these tasks effectively 
requires dealing with interest groups seeking to promote and protect their positions, that 
is, with the process that defines the challenges of the “political economy of reform”. For 
reform to succeed, demonstrating benefit to consumers is critical, and forming alliances 
of interest groups who would benefit is often necessary. Competition agency participation 
in this process can encourage broader support for reform, when the agency is clearly 
representing policies that are founded on consumer interests. 

In virtually every member country where significant reform efforts have been 
undertaken, the competition agencies have been active participants. Many agencies report 
that the degree of their participation is limited only by the lack of sufficient resources. 
This advocacy need not amount to direct confrontation in public with other agencies. 
It can include persuasion offered behind the scenes, as well as publicity' outside of formal 
proceedings. Some competition agencies have the power, at least in theory, to bring formal 
challenges against anticompetitive actions by other agencies or official or quasi-official 
bodies. More indirect, but still visible, is formal participation in another agency's public 
hearings and deliberations. What is appropriate and effective depends on the particular 
institutional setting. 

Every one of the sectors most commonly taken as an object of reform - electric 
power, telecommunications, other public services and network industries, professional 
services, agriculture and food, financial services, product standards - has been the subject 
of substantial advocacy or enforcement attention by member country competition and 
consumer agencies. According to a survey taken in the 1990s, of the approximately 
20 member countries whose agencies had the most active advocacy programmes, all had 
already been involved in telecommunications issues, all but two in professional services, 
all but two in financial services, and well over half in the electric power and agri-food 
sectors. Most had also been involved in reform in airline and other transport sectors and 
in issues concerning retail trade and distribution (OECD. 1997). 

Assessing the impact of this advocacy requires making judgements. The first difficulty 
is identifying what, in the relevant context, w'ould count as success or effectiveness. If the 
outcome is less competitive than the agency would have preferred, it still might be more 
competitive than it would have been without the agency’s participation. In addition, the 
complexity and time-consuming nature of the reform process makes it difficult to assign 
responsibilities for the results. Not only are there usually many issues at stake other than 
competitive and consumer effects, but there are usually many other participants. It may 
thus be practically impossible to isolate the effect of the agency’s participation on the 
regulatory outcome. And because of the extended period over which regulatory reform 
issues are typically debated and decided, it is even difficult to determine when the most 
important contributions were made. A presentation that may seem unsuccessful in the 
short run may prove to have contributed to a long-term paradigm change of thinking 
within the industry or regulatory body. Advocacy that builds foundations and coalitions 
for reform is cost-effective, even if it does not show immediate payoff in the enactment or 
rejection of a particular proposal. 


IMPLEMENTING REGULATORY REFORM: BUILDING THE CASE THROUGH RESULTS - © OECD 2008 



SUPPORTING A STRATEGY FOR REFORM: THE ROLE FOR COMPETITION POLICY AND CONSUMER ADVOCACY - 1 01 


Box 4.3. Types of advocacy activities 

The range and the similarity of ways that member country agencies have participated in 
regulatory processes show that much of their normal work constitutes “advocacy” of about 
regulatory reform. Even where there are separate offices for enforcement for policy exist, the 
enforcement sections have contributed, sometimes more informally, to regulatory reform decisions: 

• The Australian Competition and Consumer Commission makes formal reports and 
submissions to other commissions and departments, makes appearances before 
parliamentary committees, maintains informal contacts and discussions with other parts 
of the government and has seconded staff to other offices (and brought their staff to the 
ACCC as well). 

• In Canada, the Competition Bureau offers policy and legislative advice within its own 
department, gives advice to other departments on request, does research into emerging 
problems, participates formally in regulatory proceedings (with commentary, advice, 
and evidentiary presentations), makes submissions to committees and tribunals, holds 
seminars with other departments, submits informal comments and analysis in early 
stages of policy development, makes speeches and sponsors studies for publication. 

• The German Bundeskartellamt concentrates on enforcement, but it also has prepared 
formal statements on legislation upon ministry request. In particularly important 
situations, such as energy sector reform and telecommunications, Bundeskartellamt staff 
have testified at Bundestag committees and hearings. 

• In Mexico, the Federal Competition Commission is a member of the interministerial 
privatisation commission. In addition, it submits official statements to other bodies, and 
uses informal contacts, speeches, and seminars to advance competition and consumer 
interests in reform issues. 

• In Japan, the Fair Trade Commission has used its right of consultation to ensure that 
bills presented to the Diet do not contain elements contrary to the Anti-monopoly Act or 
to competition-related policy objectives of regulatory reform. 

• In Norway, the Competition Authority presents research reports on regulatory issues at 
formal hearings and submits other presentations through its ministry. The agency may 
intervene in regulatory proceedings on its own initiative, typically when it learns of 
situations through complaints from market participants about regulatory barriers to 
entry. In addition, the Norwegian Consumer Council also participates in parliamentary 
hearings, submits formal presentations to ministries, meets formally and informally with 
officials, and participates in the public debate to advance consumer interests in 
regulatory issues. 

• The Polish Antimonopoly Office offers views on all draft normative acts, and its 
president participates in meetings of the cabinet and the Government Economic 
Committee. The AMO is sometimes approached formally by the parliament for its 
advice and opinion. Informally, the AMO is often approached by enterprises with 
complaints about anticompetitive regulations, and the AMO may take up the problems 
with the relevant ministry, along with suggestions for reforms. 

Source : OECD (1997). 
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Box 4.4. Italy’s Bersani reforms: the long-term payoff from advocacy 

Nearly 400 sector studies and advocacy filings by the Italian Competition Authority, over a 
period of 15 years, laid the foundation for the wide-ranging Bersani reforms of 2006 and 2007. 
The reforms mirror recommendations from the Authority’s repeated findings about competition 
issues arising from sector regulation. 

Professional services: Rules setting minimum fees and banning advertising are repealed, 
and controls on multi-disciplinary practices are relaxed. In 1997, a sector inquiry by the 
Competition Authority called attention to these constraints, and in 2005 the latest in a series of 
advocacy reports on liberalisation of professional services analysed potential measures in detail. 

Retail distribution: Limits on promotional sales are dropped, and approval of new store 
locations should not impose requirements about minimum distance from others or range of 
products supplied. These steps bolster a 1998 reform that made it easier for small shops to open 
up. In 1993, one of the Competition Authority’s first reports, in response to a specific instruction 
in the then-new Competition Act, was about issues in retail distribution. Later advocacy reports 
backed up the 1 998 reforms and called attention to how regional governments were implementing 
those reforms. 

Bakeries: Bakeries no longer need special authorisation to relocate, and they may sell other 
food products for immediate consumption. In 2002, an advocacy filing by the Authority called 
for such reforms. 

Pharmaceutical products: Pharmacies no longer have a monopoly on selling “over the 
counter” products, retailers may discount the prices of those products, and a wholesale 
distributor may now run a pharmacy. In 1997, a sector inquiry by the Competition Authority 
questioned restraints on pricing and on entry by wholesalers, and more recent advocacy filings 
dealt with other aspects of these regulations. 

Taxicabs: Limits on the number of taxi licences are lifted, and other aspects of regulation by 
municipalities are made more flexible, to promote new entry. In 1995, the Competition 
Authority issued an advocacy filing concerning competition problems in this sector, and it 
returned to the topic with a filing in 2004. 

Insurance: Exclusive distribution arrangements and mandatory minimum prices are 
prohibited. In 2003, a sector inquiry by the Competition Authority showed that exclusive 
contracts raised entry barriers. 


Formal authority to participate in reform processes improves the competition 
agency’s strategic effectiveness in advocacy. Where market competition is strongly 
established as the basic principle of economic policy, there may be less need for formal 
authority in order to promote that goal. But the lack of clear authority can prevent action. 
Even when pro-competitive reform has some support, opponents of reform can invoke an 
agency’s lack of formal authority to silence it. 

Basic laws in some members explicitly authorise the competition agency to 
participate directly in proceedings at other government agencies or regulators or to 
publicise recommendations about their decisions or about reforming their laws and 
regulations. Other member competition agencies have the power, under law, to study and 
report on competitive issues and problems. Where this power is interpreted to extend to 
the effect of government action as well, it has supported significant programmes of 
participation. Sometimes this general authority- is supplemented by power to undertake 
such studies in response to particular requests. 
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Often, other bodies or ministries are required by law to consult with the competition 
agency about particular matters, or even about all actions that might affect competition. 
Where the laws are not so explicit, a similar right or power of consultation typically 
inheres in the agency’s position in the government structure. Or, it may be the usual or 
expected practice. Nearly all member agencies offer advice and opinions on particular 
matters when requested by other parts of the government or the legislature. A few 
agencies have limited their formal advocacy w'ork to such responses, perhaps because 
their legal authority for other kinds of participation in regulatory issues is not clear. 

Competition agency independence is an institutional factor whose significance in 
advocacy is ambiguous. Independence from ministries is necessary to the agency’s 
position as an impartial law enforcer, and in their enforcement roles member competition 
agencies all enjoy some degree of independence of action, regardless of their formal 
position. A reputation for independent impartiality might also make their advocacy 
arguments more effective. On the other hand, a position outside the government may 
isolate the agency from the process. Certainly participation is hampered if regulators and 
other agencies are reluctant to make their ow'n processes transparent. In practice, the 
degree of institutional independence does not determine the intensity of advocacy 
activity. Some of the most institutionally independent agencies have done substantial 
work on regulatory issues, while others in similar circumstances have not. 

Effective participation depends on access to the process. Regardless of its 
organisational position inside or outside the government structure, the agency must have 
enough access to the process to ensure that the important decisions are not already made 
before there is a real opportunity to participate. A good working relationship between the 
agency’s staff and the staffs at the various regulatory bodies will broaden the perspectives 
of all parties and enable the competition agency to keep abreast of technological and 
political developments that might affect the regulator’s outlook on critical issues. 
Advocacy that takes a diplomatic approach, by respecting the complexity of the issues 
and the potential legitimacy of other policy goals, helps establish that relationship. 

Enforcement power can make advocacy more effective. Some competition agencies 
find their efforts in regulatory settings are more successful if they also have a “fist” in the 
process, even counselling against undertaking an advocacy project if they lack 
enforcement power. Enforcement action can shift the burden of persuasion in the policy 
debate, by putting rent-seeking industries on the defensive. But direct enforcement is not 
always an option. Where an anticompetitive restraint follows directly from government 
action, advocacy may be the only way to contribute to removing it. 

Enforcement experience and agency expertise help set the strategic agenda for reform, 
in the choice of topics and the timing of action to help construct a public and government 
consensus supporting action. Regulated industries, exempted from competition law 
enforcement, may reach non-competitive outcomes just like ones that the competition 
agencies can successfully prevent or remedy in other, closely related situations. 
Competition law' enforcement can identity' and publicise these regulatory problems. 
Enforcement action against anticompetitive conduct that happens to fall just outside the 
scope of formal exemptions can publicise the need to address conduct that remains 
exempted. Enforcement action that fails because a court finds that the anti-competitive 
conduct falls on the “regulated” side of an unclear boundary can build support for 
reforming that regulation. 

Enforcement follow'-through can reduce uncertainty about whether reform will 
actually deliver promised benefits. As firms adapt to the new, more competitive reality, 
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competition agencies and regulators must keep the reform goals in mind and adapt their 
actions accordingly. Enforcement should resist industry efforts to reverse or ignore the 
reform process and persist in familiar, non-competitive behaviour. Anticipating greater 
competition, industry players may take steps to reduce its impact on them, through 
alliances or mergers. Where these arc likely to be anticompetitive in the post-reform 
environment the competition agency must either take preventive action during the 
transition period (where that is permitted), or prepare for the possibility that enforcement 
and restructuring action will be needed after the parties no longer have regulatory' 
immunity from competition law enforcement. Such enforcement actions complement and 
reinforce refonn outcomes. 

Participation in debate about regulation and reform involves costs, in resources and in 
political capital, that must be weighed against the benefits of the reform outcome. 
Demonstrable consumer benefit is obviously a critical element in setting priorities. 
To emphasise the legitimate policy foundation of their actions and the link between 
regulatory issues and their usual enforcement work, agencies should concentrate their 
advocacy resources on settings where consumer benefits and effects are strongest and 
most clearly demonstrable. 

Effectiveness may depend on support from other participants. Because the cost to the 
agency in political capital can be great, it should consider carefully whether to participate 
in settings where no support from other parties can be expected. To increase effectiveness 
and help prevent damaging political counterattacks, the agency should make use of 
support from those with other policy interests. That is, it should be aware of, and 
capitalise on, linkages with other policies and institutions. Where possible, it should 
consider working with media, interest groups, and advocates in other forums to achieve 
regulatory reform goals. 

This process entails a risk, because appearing to form alliances to achieve refonn 
outcomes could compromise the independent stance necessary for law enforcement. 
Identifying allies is not always straightforward. Industry parties may change their 
positions, as those who oppose reform may reverse themselves later when it appears they 
may benefit from it. Allies on some issues may become adversaries on others. Where 
reform is progressing one industry at a time, allies for further reform may be found in the 
previously-reformed sectors. Ultimately, though, it is probably most important for the 
agency to find allies elsewhere in the government decision-making process. 

Competition advocacy and consumer interests 

An agency that embraces both consumer protection and competition responsibilities 
has a unique advantage in promoting regulatory reform. It can be its own ally, because it 
can credibly contend that its advice to promote competition is consistent with protecting 
consumers. Increasing competition should benefit consumers directly ; thus, the ultimate 
goal of much economic regulatory reform is fundamentally a consumer protection goal. 
Where a single agency has both consumer protection and competition responsibilities, 
this point may be easier to make convincingly. Experience confirms the value of this 
connection. An IMF study of conditions affecting the success of broad-based reforms 
found that reforms began sooner and proceeded farther in Australia, Canada, 
New Zealand, the United Kingdom and the United States (IMF, 2004). In each of these 
countries, there is an agency that combines responsibilities for competition with 
enforcement of rules to protect consumers against unfair practices in the marketplace. 
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Persuasion may be necessary to overcome doubt among members of the public 
whether advocacy of less or different regulation is consistent with advocacy of consumer 
interests and protections. For example, groups representing consumers have sometimes 
objected to changes that would lead to lower prices or more open entry on the grounds 
that product or service quality would decline. 


Box 4.5. Ireland’s Groceries Order: demonstrating the consumer benefits 

In 2006, the government of Ireland terminated the Groceries Order, a regulation that had 
prevented retail price-cutting and controlled other marketing practices. The Irish Competition 
Authority had been calling for this reform for years, pointing out how the Groceries Order 
harmed consumers by keeping prices too high. Industry had resisted, claiming that it protected 
small business. After it was repealed, industry representatives claimed that rising prices showed 
that it was necessary to keep prices in check. The Competition Authority examined the 
marketplace in more detail, comparing changes in prices for products that had previously been 
subject to the Groceries Order to changes in other products. The Competition Authority 
produced a chart to show the public clearly how ending the Groceries Order led to lower prices 
for the consumer products that had been subject to it: 

Grocery price inflation since April 2006 (April 2006=100) 



Source. Irish Competition Authority. 


Costs of information and organisation explain some consumer apathy about reform. 
The per capita benefits from better regulation could be so small that it would be irrational 
for any individual consumer to pay attention to them. To improve consumer welfare 
where consumers themselves are thus rationally unaware of their own interests, 
competition enforcement can take action on consumers’ behalf, promoting changes that 
will produce large-scale, though diffused, benefits for them, and for which supporters of 
reform can later claim some political credit. Enforcement can demonstrate likely benefits 
while stigmatising rent-seeking interests, challenging them to justify resistance to change. 
Competition advocacy, in an entrepreneurial role, can educate consumers about the 
effects and motivate them to support change, providing an alternative to formal 
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organisation as an avenue of political influence. Advocacy and enforcement can call 
attention to issues and motivate coalition-building and public support under conditions 
where theory predicts that opponents of reform would successfully organise to defeat it. 

A key fact, presented clearly when the public is ready for the message it conveys, 
can be decisive. The early experience of reform in the United States illustrates how a 
pro-reform consensus can form around basic concepts. Under the economic conditions of 
the mid-1970s, with low growth and high inflation, the public was ready to be persuaded 
to change. Arguments about economic regulation could be reduced, convincingly, to the 
simple point that prices were too high, and restrictive regulation was one of the reasons 
(Noll. 1989). An illustration from the airline industry made the point irrefutable: rates for 
service within a state were a fraction of the rates for comparable interstate service subject 
to federal control of rates and entry 7 . Thus the first major reform project was liberalisation 
of airline service and abolition of the sector’s economic regulatory agency. 

Uncertainty about the nature and magnitude of benefits and costs can contribute to 
reluctance to change. Advocacy that demonstrates the effects of similar changes in other 
markets or jurisdictions can reduce those uncertainties. Sector-level case studies about 
industry conditions and the effects of reforms are produced regularly by many 
competition agencies, which use them in this kind of educational advocacy. 

Tabic 4.1. Recent studies by competition agencies of market conditions and impact of reforms 


Country 

Market 

Australia 

Payment card interchange 

Australia 

Postal services 

France 

Retail consumer products 

Ireland 

Grocery retailing and wholesaling 

Japan 

Civil engineering 

Japan 

Procurement 

Netherlands 

Debit card network 

Norway 

Airlines 

Norway 

Book retailing 

Norway 

Cement 

Norway 

Electric power 

Norway 

Grocery retailing 

Norway 

Pharmaceutical wholesaling and retailing 

Norway 

Radio broadcasting 

Norway 

Telecoms 

United Kingdom 

New car warranties and repairs 

United Kingdom 

Real estate 

United Kingdom 

Pharmaceutical price regulation 

United Kingdom 

Pharmacy market 

United Kingdom 

Taxi market 

United States 

Rent-to-own (consumer protection) 

United States 

Tobacco products 

United States 

Trucking 


Reluctance to back reform may also contain elements of sceptical conservatism. 
Consumers may accept the public-interest justification for regulation and suspect that 
arguments to reform it are driven by other agendas, such as private rent-seeking 
influence, that are inconsistent with the public interest. Individuals’ views about reform 
may be affected by differences in willingness to take risks and in concern about how 
change would affect them in comparison to others. Some who might do better under 
reform, but not as much better as others with whom they compare themselves, might not 
think the change is worth making. An element of "status quo bias’’ could be explained by 
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an insight of behavioural economics, that people often prefer to keep what they already 
have unless the net benefit of change is large and clear (Kahneman, 1991). In the face of 
these sceptical tendencies, achieving reform requires sustained, effective persuasion. 

Individuals may resist reforms that would benefit them as consumers because the 
changes could impose costs on them as employees or investors. The majority of a public 
whose individual members do not know for sure where they would stand post-reform 
might rationally reject a change that would improve welfare overall (Fernandez, 1991). 
This obstacle might be overcome by identifying clearly those who will gain from the 
change, to encourage them to support it. Phasing changes, so at least some of the benefits 
are clearly in place before the costs fall, could also facilitate the process. The conflict 
created by this individual-level combination of costs and benefits may be one reason why 
reform of product markets typically precedes reform of labour markets. 

Advocacy as effective policy entrepreneurship: lessons for reform strategy 

A practical way to frame the “political economy” problem is to ask how' a 
government can reform and still win an election. Leaders can promote reform over the 
resistance of better-organised beneficiaries of rents and privileges if the voting public 
believes strongly enough that they will benefit. Showing how reform benefits citizens as 
consumers, not just in theory but in fact, can thus be critical to success, for the class of 
citizen-consumers, which includes everyone, is larger than any other. The consumer 
perspective can also be a useful check: if it is hard to show how' a proposed refonn 
benefits citizens as consumers, the supposed reform may be ill-advised. The competition 
policy community' is familiar with this perspective of the political economy problem, 
since the goal of competition policy is to promote the interest of the public as consumers 
rather than to protect the positions of producers and competitors. 

Demonstrations and arguments that credibly reduce uncertainty about the magnitude, 
timing and assignment of the benefits and of the costs of reform are vital to success. 
Obtaining broad support for reform depends on assuring the public that “reform” is not a 
euphemism for eliminating protection against injury and monopoly. The conception of 
consumer welfare resulting from open, competitive markets supplies a clear, coherent 
principle motivating reform. Concentrated interests can always hire lobbyists and experts 
to explain why their industry should be exempt from market discipline. A competition 
authority, expert in market matters generally and acting as lobbyist for the public interest, 
can counter unfounded claims for industry-favouring regulation, alerting consumers to 
their interests in opposing measures that lead to higher prices and less choice. 

Vigorous advocacy can make a major contribution to getting reform started and to 
completing it successfully. The frequent topics of competition and consumer advocacy, 
namely lowering barriers to trade and removing constraints in product markets, are 
typically the ones that launch the reform process and facilitate further, more difficult 
reforms. To overcome objections from special interests and scepticism from likely 
beneficiaries, effective advocacy should combine a clear message, based on facts as well 
as theories, with honest acknowledgement of the costs as well as the benefits. Key, 
compelling facts illustrating the likely effects of reform may be developed from the 
records compiled in cases applying competition law to similar problems, or they may be 
taken from reports of experience with similar reforms in other sectors or jurisdictions. 
Round-table programmes of the Competition Committee and its Working Party on 
Regulation have become a medium for members to compare experiences and share 
reports about refonn impact. 
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Notes 


1. This chapter was prepared by Michael Wise, OECD Competition Division. 
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5. Interlinking Market Openness Policies in a Friendly Reform 
Environment: Lessons from Trade and Structural Adjustment 


Introduction 

This chapter 1 explores the theme of market openness and the political economy of 
reform, building upon previous OECD work addressing trade and structural adjustment 
and other work on the market openness aspects of regulatory reform. While a majority of 
economists agree on the benefits of free trade, trade reforms have often been difficult to 
realise. This is partly because existing industries protected by high tariffs have a strong 
incentive to maintain the status quo. Trade reforms inevitably lead to cuts in rents that are 
enjoyed by certain industries and induce some structural adjustment, which is the process 
of transfer of resources from declining to expanding activities. The fact that there are 
always winners and losers with regard to trade reforms means that the political economy 
aspects must be carefully considered. 

The two main questions this chapter will seek to address are: how to make the case fo 
trade liberalisation and market openness in a context of domestic policy reform, and how 
to manage and sustain trade reform by bringing domestic constituencies on board. The 
chapter selectively presents and analyses findings, data and information contained in the 
publication Trade and Structural Adjustment'. Embracing Globalisation (OECD, 2005), 
and in two Trade Policy Working Papers including "Facilitating Adjustment: Sector 
Experiences from Agriculture, Telecommunications and Chemicals" [TD/TC/WP(2006)11/ 
FINAL] and "Facilitating Trade and Structural Adjustment: Experiences in Non-member 
Economies”, [TAD/TC/WP(2007)6PART1] as well as other work on regulatory reform. 
The chapter goes a step further by addressing how policy makers can proactively harness 
the information and analysis contained in previous works to elicit support more 
effectively from domestic constituencies for market opening reforms and to sustain 
domestic regulatory reform processes. 

This chapter will review experiences of economies that have successfully managed 
structural adjustment. It seeks to distil useful insights for policy makers charged with 
promoting market opening reforms and with sustaining reform over time, particularly 
where such reforms are themselves likely to catalyse structural adjustment. The conclusion 
will also provide suggestions on areas where further research would deepen knowledge of 
how domestic constituencies may be "brought on board" to support market opening 
regulatory reforms and to sustain reform processes. 

Making the case for market opening regulatory reforms 

Although a majority of economists can join a consensus on the benefits of free trade, 
this is not the case for all stakeholders, particularly in a context of globalisation. It is 
increasingly important to make a strong and convincing case regarding the need for trade 
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reforms. Free trade allows for the most efficient allocation of resources and allows 
countries to benefit from their respective comparative advantages. While many countries in 
the course of economic development have had import-substitution policies in place which 
led to substantive misallocalion of resources, they have switched to a more open market 
oriented development policy as inefficiencies related to high tariffs have become clearer. 
When looking at the past, trade reforms have most often been undertaken: i) as part of the 
solution to a crisis or ii) as a part of a multilateral, regional or bilateral initiative. 

Trade as pari of the answer: market opening regulatory reforms to address crises 

The study on trade-related structural adjustment experiences in non-member economies 
found thal quite a number of the trade reforms in Latin American and East Asian 
economies were initiated in times of crisis. One of the reasons trade reform is launched in 
times of crisis is of course because it is often included in prescriptions presented by IMF 
and the World Bank (Chile in the early 1980s, the Philippines in the 1980s, and Thailand 
after the Asian crisis). 2 However, this has not always been the case: trade reforms have 
been launched in times of crisis without such outside intervention (Chile in the 1970s and 
the Philippines in the 1990s). 

In such cases, trade reform was framed as part of the answer to the crisis. Trade 
distortions created by high tariffs were indeed often one of the main causes of crises, 
making their elimination one of the first priorities in economic reform. From a political 
economy perspective, crisis situations have often allowed governments to gain support 
for trade reform which would otherwise not be sufficiently supported. ’ 

The case for trade refonns has been reinforced by findings in OECD (2005), which 
states that it is the evolving global economy and not trade liberalisation perse that 
primarily generates the need for structural adjustment (see Boxes 5.1 and 5.2) and that 
free trade and investment facilitate the structural adjustment process. As this situation is 
likely to persist well into the foreseeable future, economies may more strategically 
contemplate market opening reforms based not on whether trade reform in isolation will 
bring about structural adjustment, but on how such reforms can enhance their capacity to 
benefit from the advancing global economy. 

International negotiations as a means to harness political support 

Policy makers have also often relied on international commitments such as multilateral 
trade negotiations, and bilateral and regional trade agreements as a means to secure 
market opening regulatory reforms. In the context of international negotiations, policy 
makers can effectively create or broaden constituencies in favour of trade reform by 
mobilising the domestic exporting sectors. Trade reform may be easier to explain to the 
general public because benefits to exporters and an increase in potential market access 
may be easier to visualise than benefits that can be gained from "better resource 
reallocation” and low'er prices of imports. International agreements also can serve as a 
source of inspiration and create a bandwagon effect. In the case of the Information 
Technology Agreement (ITA), and post-Uruguay negotiations in basic telecommunications 
and financial services, understanding the importance of trade reforms in these areas led to 
an ever increasing critical mass of countries adhering to such reforms. 

International agreements can also lend credibility to gradual reform processes, which 
are normally more susceptible to lethargy over time. Studies find that in the presence of 
adjustment costs, a gradual process to reform may be an important way to ease adjustment 
and facilitate efficiency enhancing shifts in the allocation of economic resources. 4 
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Box 5.1. Uninterrupted structural adjustment: 
the rate of change has not increased 

Trade reform is not the only trigger of structural adjustment, though it can facilitate 
structural adjustment whatever the cause. The underlying theme of OECD (2005) is that the 
primary factors driving structural adjustment include new sources of competition, technological 
change and associated reductions in transport and communication costs, and shifting consumer 
preferences and societal concerns. The study finds that (although perceptions may be to the 
contrary), the rate of adjustment has not increased over the past two decades. Indeed, research 
indicates that rates of change in sectoral employment patterns are actually relatively stable. What 
has changed is that labour adjustments between agriculture (and other primary industries), 
manufacturing and services have declined. Structural changes in employment patterns are 
increasingly taking place between broad industries within the service sector. 

Although international trade and investment serve as the conduit between the changing 
global economy and domestic structural adjustment challenges, the various studies of structural 
adjustment cases show that trade-related structural adjustment is driven predominantly by factors 
unrelated to market opening regulatory reforms. The continuing processes of structural 
adjustment resulting from the evolution of the international economy, for example, increasing 
exposure of new services sectors to international competition, has occurred largely 
independently of market opening reforms. 

As a result, the need for sustained structural reform strengthens the case for market opening 
reforms designed to facilitate structural adjustment and to enhance the ability of economies to 
benefit from globalisation. Case studies of successful trade and structural adjustment suggest 
that processes of domestic regulatory reform, including those entailing market openings, are the 
primary source of improved competitiveness in domestic services sectors. The most effective 
reforms will seek to leverage the benefits of foreign trade and investment. 

Domestic constituencies are more likely to accept regulatory reforms for market openings 
under circumstances where structural reform is itself seen as unavoidable and independent of 
trade and investment liberalisation. The case is further strengthened when such market opening 
reforms serve to alleviate the costs of adjustment by accelerating the movement of productive 
resources into sectors that they fortify via increased economic efficiency. 

Source : OECD (2005). 


Domestic constituencies who may refuse to support rapid processes of reform and 
adjustment may be inclined to support gradual ones. On the other hand, gradual reforms 
are also susceptible to reversals. Reform on a gradual basis underpinned by international 
commitments can help to ensure that the exit of inefficient producers, and the entry of 
more efficient ones, is not deterred by regulatory uncertainty. The case of the Japanese 
chemical industry demonstrated how international commitments can lock in policies to 
facilitate the exit of inefficient producers, while enhancing the competitiveness of the 
industry' as a whole (see Box 5.2). China’s use of the WTO accession process provides a 
similar example of a country using international commitments effectively in support of 
domestic reform. 

Nevertheless the existence of international commitments does not guarantee 
continuing support for domestic reform processes. In the past, IMF and World Bank 
programmes have often been relied upon as a means to signal credibility. Particularly 
where domestic constituencies have doubted the legitimacy of reforms supported in such 
a way, there have been instances of policy reversals as a result. 5 
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Box 5.2. International agreements facilitating gradual structural adjustment - 
EU’s shipbuilding industry and Japan’s chemical industry 

The EU shipbuilding industry has been marked by a long-term and steady decline in its 
world market share from over 60% in 1960 to less than 15% in 2000. The EC Directives on aid 
to shipbuilding in 1987 and 1990 represented milestones in shipbuilding restructuring policy, as 
they embodied a Community -wide approach to facilitating structural adjustment in the industry. 
The goals of aid were clarified, maximum ceilings were introduced, and provisions were made 
for the progressive reduction of certain categories of aid throughout the Community. 

The policy has led to the closure of shipyards in some countries and the focusing of shipyards 
in some countries to certain areas. Nowadays, European shipbuilding leads the high-value 
shipbuilding market, for example for cruise ships. It is also actively involved in technologically 
sophisticated segments such as fast ferries, car carriers or multi-purpose cargo vessels. Small- 
and medium-sized yards focus on specialised vessels (e.g. fishing vessels and mega-yachts). 

As a part of the Uruguay Round, a group of WTO members including Japan agreed to 
harmonise tariffs on a broad range of chemical goods to promote liberalisation in the chemical 
sector and to develop a more predictable and transparent global tariff structure. The result was 
the Chemical Tariff Harmonisation Agreement (CTHA), which led to a substantial reduction and 
harmonisation of chemical tariffs to zero, 5.5% or 6.5% depending on the product. 

As a signatory, Japan reduced tariffs progressively as from 1995. One interesting feature of 
Japan’s commitments under the CTHA was that there were equal annual cuts with a large final 
tariff cut in the year 2004. The gradual cuts in tariffs meant that the industry was gradually 
subject to international competition, while the presence of a multilateral tariff commitment 
eliminated room for lobbying to maintain tariffs. The “year 2004” problem together with the 
bigger structural changes in the industry triggered some consolidation in the industry. 

Source: OECD (2005), p. 245-247; Engman, et al. (2006), pp. 118-1 19. 


Transparency and dialogue with constituencies contribute to better understanding 
of the issues 

Dialogue with the private sector and civil society is a key way of gaining support for 
market opening regulatory' reforms. Governments and industry associations - international 
as well as national - may furthermore play a constructive role supplementing information 
and analysis on the implications of structural trends within an industry /country. Likewise, 
providing firms and workers with better information and an active role in the reform 
process can allow them to better adapt to the changing environment and thus enhance 
their support both before and during the reform process. 

The benefits of government dialogue with industries facing structural adjustment 
whether due to the changing global economy or proposed market opening reforms were 
demonstrated throughout the process of planning for reforms in the United States tobacco 
industry . 6 In this instance, policy dialogue facilitated the credibility of reforms 7 that 
oversaw a decline in the number of tobacco farms by 85% between 1965 and 2002. In the 
case of the EU chemicals sector, EU policy makers similarly enhanced the credibility and 
quality of reforms through consultations with the Association of Petrochemical Producers 
in Europe (APPE), which provided valuable benchmarking data on capacity' and production 
trends. 8 In both of these instances and others, government effort to alert the industry and 
workers of structural change, and to facilitate a better understanding of markets, enhanced 
the credibility, legitimacy and effectiveness of the reforms and their performance. 
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In a related case, after a costly first phase of short-lived trade reforms in the late 
1970s and early 1980s, Chile improved the credibility of its second wave of reforms in 
the late 1980s by reinforcing the dialogue with the private sector. In this instance, 
dialogue served to improve both the policy formulation process and the coherence of the 
final packaged The case of the Brazilian tobacco industry demonstrates that advocating 
and implementing regulatory' reforms to facilitate structural adjustment can be assisted 
not only by government dialogue with private sector, but also through active participation 
by civil society organisations (CSOs). Substantive input from major tobacco companies, 
producers’ associations and a university supported the ability of the local tobacco 
industry to increase output by an average of 3.5% from the 1980s to the 2000s. 10 

Managing and sustaining market opening reforms 

In addition to making the case vis-a-vis domestic constituencies for initiating and 
sustaining market opening regulatory reform, it is necessary to manage the process of 
market opening reforms through good planning and rmplcmcntation. Good planning starts 
with good information on how refonns affect different stakeholders and ensuring that 
there are effective institutions for planning and implementation of reforms. Previous 
experiences with market opening reforms indicate that strategic bundling of reforms can 
facilitate their acceptance. In implementation, it is necessary to create winners early on in 
the reform process while paying due attention to the losers, in some cases through some 
form of compensation. In order to ensure that there will be a shift of resources, it is 
important that the public perceive that reforms will be sustained, thus the importance of 
their credibility. International commitments can enhance the credibility and sustainability 
of reform by locking in reforms and increasing regulatory certainty', and can have the 
added benefit of promoting best practices and thus virtuous processes of interaction 
between international negotiations and domestic reform efforts. 

Planning for market opening regulatory reforms 

In order to plan the reform process, it is necessary to map out the interests of various 
stakeholders including those to be negatively or positively impacted. With such 
information, market opening reform '‘packages’’ can be designed to draw attention to the 
net benefits of refonn to the domestic economy and, where possible, to provide 
constituencies anticipating negative impacts with offsetting benefits from other elements 
in a wider reform package. 

As discussed above, transparency and dialogue will allow governments to make a 
better case for reform to stakeholders. They also allow for better planning of market 
opening reforms by providing information on how trade reforms will affect stakeholders 
and how governments can take steps to alleviate potential impediments to adjustment. 
From this point of view, OECD country reviews of regulatory refonn underline the 
benefits of conducting regulatory impact analysis (RIA) prior to reform as a more 
systematic tool to better understand the contours of benefits and costs that regulatory 
reforms under consideration are likely to bring. Consistent use of RIA improves the 
design of reforms and serves to prevent the implementation of reforms with unintended 
negative impacts, thus enhancing the efficiency of regulatory regimes overall. 

When considering market opening regulatory reforms in particular, RIAs, or 
alternative regulatory- instruments serving impact assessment purposes, should also be 
adapted to assess how the constellation of domestic constituencies will be impacted by 
refonns. Such assessments should detail the relative magnitudes of economic impacts that 
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the respective constituencies are expected to face, whether positive or negative. Knowing 
in advance which constituencies are likely to support or oppose reform - and the vigour 
with which they are likely to engage the reform process - is an important first step in 
designing and implementing market opening reform processes which are disproportionately 
subject to political economy factors. Typically, RIA mechanisms arc designed so as to 
investigate the consequences of possible and actual government interventions on 
the public sector as well as on the private sector and the citizens. Specific impact tests 
may focus on particularly sensitive policy areas (such as competition or sustainable 
development) or constituent groups, such as small enterprises. 11 

Effective institutions and open domestic regulatory environments contribute to 
better planning and implementation 

Case studies reviewed under OECD work on trade and structural adjustment also 
underline the importance of having well functioning domestic institutions in place to meet 
the challenges of structural adjustment. An effective regulatory system allows for more 
reliable assessments of the nature of anticipated benefits from new market opening 
reforms. Depending on their scope, nature and quality, domestic regulations may 
facilitate or hinder structural adjustment. Good practice distilled from the case studies on 
trade and structural adjustment consistently highlights the reliance of successful structural 
adjustment on a number of policy areas (Box 5.3). 


Box 5.3. Trade and structural adjustment: recommendations for good practice 

On the basis of the cases examined in the study and other experience gained in the OECD 
peer review process, governments in both developed and developing countries are recommended 
to have: 

• Macroeconomic policies which promote stability and growth. 

• Labour market policies which help develop human skills and which facilitate a smooth 
transfer of resources from declining to expanding activities, while providing adequate 
assistance to those who experience adjustment costs as a result of structural change. 

• An efficient regulatory framework, that keeps regulatory burdens on enterprises to the 
necessary minimum, fosters competition and helps ensure genuine market openness. 

• A strong institutional and governance framework that will favour structural reform, 
while also enhancing public understanding and acceptance of reform measures. 

• Liberal trade and investment policies which support structural adjustment by 
contributing to growth, innovation and competitiveness and which are implemented 
over a period gradual enough to enable affected parties to adapt and short enough to 
avoid policy reversal. Should it be considered necessary to use safeguard measures, this 
should be on the basis of analysis as to whether their potential benefit in providing 
breathing space for - and public acceptance of - structural adjustment exceeds the costs 
they entail. 1 2 

Source : OECD (2005). 


Among these policy areas, macroeconomic policies and effective labour market 
policies are important from a political economy perspective. Macroeconomic instability 
has in the past been found to be one of the key factors which has led to a reversal of trade 
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reforms (OECD, 2007). Smooth labour market adjustment is key for successful structural 
adjustment and mitigates resistance from domestic labour constituencies negatively 
impacted by market opening reforms. This is particularly so where a “considerable share 
of the workforce in OECD economies experiences an involuntary layoff and that a 
significant minority of these workers suffers long unemployment spells and/or sizeable 
earnings losses." 13 In assessing the impacts of market opening reforms, policy makers 
should consider that even among OECD countries, broad variations exist in terms of 
domestic regulator}' frameworks to facilitate the labour related aspects of structural 
adjustment. 14 Having in place effective active labour market policies (ALMPs, 
i.e. regulatory frameworks for job-search assistance, counselling, training, moving 
allowances and other re-employment services), significantly enhances the ability of 
economics to adapt to structural adjustment, and will tend to reduce resistance to reform. 
Reinforcing them would be a useful initial step to addressing the constituencies likely to 
be negatively impacted by market opening reforms. 

On the other hand, insights accumulated over a decade conducting OECD country 
reviews of regulatory refonn. particularly in those chapters addressing market opemiess, 
strongly suggest that domestic regulatory regimes with high degrees of “market openness” 
will increase economic benefits from “market opening” reforms. This is because a 
regulatory process that is more open tends to be more efficient, keeping regulatory 
burdens on enterprises to the necessary minimum, fosters competition and ensures that 
market openness will enable firms to engage effectively in the process of structural 
adjustment, whether through transformation within finns or industries or through entry 
and exit across sectors. 

Policy makers considering market opening reforms are encouraged to assess the 
degree of market openness reflected in a national regulatory' regime based on the six 
principles of market openness (see Box 5.4) that have been developed and refined over 
the course of numerous country reviews of regulatory reform. These six principles 
provide a tested regulatory' instrument for assessing the degree to which national 
regulatory' institutions and practices - including those not direedy related to trade - are 
impacting the capacity of economies to benefit from liberalisation commitments in trade 
and investment, whether under the WTO or other international agreements. 

Facilitating acceptance of change: strategic bundling 

Knowledge of the domestic constituencies that will be positively and negatively 
impacted by market opening regulatory' reforms allows for more strategic “bundling” of 
reform packages. Bundling would ideally provide those losing from market opening 
reforms with offsetting benefits from other elements of an overall reform package. 
Indeed, multiple case studies reviewed in OECD work on trade and structural adjustment 
demonstrates that bundling reforms can facilitate structural adjustment. Furthermore, the 
case studies find that pursuing refonns across policy areas in a co-ordinated manner reduces 
resistance to refonn and increases the likelihood that constituencies disadvantaged by 
reforms in one area, would have opportunities to benefit from reforms in another. 15 The 
case of the South African automobile industry demonstrates how market opening reforms 
supported by a package of complementary' measures such as improved access to essential 
inputs and foreign direct investment (FDI) supported the adjustment process. Chile’s flat 
tax provides an example where flat tariffs or the effective bundling of all tariff levels into 
one uniform tariff level can lead to better acceptance of tariff reforms (see Box 5.5). 


IMPLEMENTING REGULATORY REFORM: BUILDING THE CASE THROUGH RESULTS - © OECD 2008 



1 1 8 - INTERLINKING MARKET OPENNESS POLICIES IN A FRIENDLY REFORM ENVIRONMENT 


Box 5.4. The OECD efficient regulation principles for market openness 

To ensure that regulations do not contradict and reduce market openness, “efficient 
regulation” principles should be built into the domestic regulatory process and practices. These 
principles have been identified by trade policy makers as key to market-oriented trade and 
investment-friendly regulations. They reflect the basic principles underpinning the multilateral 
trading system. 

Transparency and openness of decision making Foreign firms, individuals and investors 
seeking access to a market must have adequate information on new and revised regulations so 
that they can base their decisions on accurate assessment of potential costs, risks and market 
opportunities. 

Non-discrimination Non-discrimination means equality of competitive opportunities 
between like products and services irrespective of country of origin. 

Avoidance of unnecessary trade restrictiveness Governments should use regulation that are 
not more trade restrictive than necessary to fulfil legitimate objectives. 

Use of internationally harmonised measures Compliance with different standards and 
regulations for like products can burden firms engaged in international trade with significant 
costs. When appropriate and feasible, internationally harmonised measures should be used as the 
basis of domestic regulations. 

Streamlining conformity assessment procedures When internationally harmonised 
measures are not possible, necessary or desirable, the negative effects of cross-country 
disparities in regulations and duplicative conformity assessment systems can be reduced by 
recognising the equivalence of trading partners’ regulatory measures or the results of conformity 
assessment performed in other countries. 

Application of competition principles. Market access can be reduced by regulatory action 
ignoring anti-competitive conduct or by failure to correct anti-competitive practices. 

Source. OECD (2002), “Integrating Market Openness into the Regulatory Process: Emerging Patterns in 
OECD Countries”, [TD/TC/WP(2002)25/FINAL], 17 February 2003. 


In some sectors, market opening reforms should be bundled with measures to improve 
or establish regulatory institutions. This is because market opening reforms in the absence 
of effective regulatory institutions can result in situations of decreased service provision 
and/or lower quality of service. Case studies related to trade and structural adjustment 
suggest that attention to sequencing reforms, in particular by establishing effective 
regulatory^ institutions in parallel or prior to liberalisation, has in some sectors been an 
important factor of success. 16 This observation is particularly evident in the case of public 
services such as telecommunications (Box 5.6). Without effective competition policy 
regimes, market opening reforms can lead incumbents to exercise market power and thus 
sty mie the entry of new service providers, including foreign ones that could bring FDI in 
support of adjustment and enhanced economic performance. 17 

Gaining public support by creating winners: encouraging export response 

Smooth structural adjustment is important in maintaining support for reforms. 
It is only by ensuring that there will be winners at an early stage that reforms can be 
pursued over the long term. This is because the losers from reform will always try to 
overturn the reform, especially if there are some doubts as to whether reforms will be 
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Box 5.5. Strategic bundling - South African autos and Chile’s flat tax 

Improving access to essential inputs: South African autos 

Trade policy in relation to the automobile industry in South Africa has evolved over time, 
moving from simple protectionism beginning in the 1 920s, import substitution characterised by 
local content requirements beginning in the 1 960s, and two periods of reform and liberalisation 
since the 1 980s. In 1 989, South African trade policy applying to the auto industry was reformed to 
enhance international competition through trade liberalisation. The new policy of “import-export 
complementation” was designed to create incentives for competitiveness while ameliorating 
anti-export biases created by measures originally designed to protect the domestic auto industry. 
Doing away with mandated local content requirements, the new trade policy regime combined 
lower tariffs for complete automobiles with a system allowing auto producers to receive credits 
for auto components and vehicle exports that could be applied against duties on imported auto 
components. These reforms enabled the auto industry to specialise in producing auto components 
and vehicles that were internationally competitive by facilitating the incorporation of key auto 
components that could not be efficiently produced domestically. Significantly, these reforms 
also stimulated foreign investment in domestic auto component manufacturing which further 
supplemented the competitiveness of both the domestic auto component and vehicle industries. 

Chile’s flat tax 

Equity concerns are also an important consideration when designing reform bundles. From 
this point of view, Chile’s flat tariffs, which effectively bundles all tariff levels into one uniform 
tariff level, provide an interesting example of how bundling certain measures can work effectively 
to gamer support for trade reforms. A uniform or flat tariff rate reduces incentives for lobbying 
by domestic constituencies as all constituencies favouring higher levels of protection can “free 
ride” on the individual resource expenditures of those engaged in lobbying. 18 An industry facing 
a cut in tariffs on its products may also benefit from tariff reductions on inputs. On the other 
hand, the non-tradable sector and export sector who use a lot of imported inputs may lobby for a 
lower tariff level in order to gain access to imported inputs at lower prices. Flat tariffs thus 
decrease the incentives to lobby in industries with higher tariffs while encouraging constituencies 
to lobby for lower tariffs, and create political economy dynamics that favour trade reform. A flat 
tariff is also much easier to defend from an equity perspective as all industries receive similar 
levels of protection. Shifting from a differentiated system of tariffs to a flat tariff is itself, 
however, a significant political economy challenge. Only Chile among the countries reviewed in 
OECD structural adjustment work has such a system in place, 19 although there seems to be a 
convergence in many countries towards simplification of tariff structures. 

Source: OECD (2005), p. 109. Onodera (2007). 


sustained. In the case of trade reform, the winners are exporters - thus export response is 
key in maintaining support for trade reform, and lack of export response has been one of 
the main causes for reversals. Once market opening reforms are initiated, efforts to 
sustain support for continuing the reform process will also be increasingly linked to the 
quality of export response experienced. However, there may be a time lag before a 
noticeable export response. 

In practice, export response can be slow for a number of reasons including: 
distortions in price signals, macroeconomic instability, inappropriate exchange rate, 
deficiencies in policy credibility, and various constraints faced by exporters such as lack 
of access to competitively priced inputs, technology, labour, financing and information. 
Active efforts by government to facilitate supply response through well designed policies 
that encourage exports, will increase the attractiveness of continued reform in the eyes of 
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Box 5.6. Telecommunications services and 
export opportunities for developing countries 

Reliable telecommunications services and FDI friendly policies have helped create new 
export industries in labour intensive and capital scarce countries with well trained graduates. The 
Indian IT services (ITS) and business process services (BPS) industry delivers services through 
ICT networks - which initially were special cable networks connecting major IT hubs - and 
currently employ more than one million workers (Nasscom, 2005). In the year ending March 2005, 
India exported USD 17.2 billion worth of ITS and BPS. The Philippines is another developing 
country' which is quickly establishing itself as a global champion of voice-based BPS. In 2005, 
figures from the Philippine government indicated that the supply of ITS and BPS was worth 
USD 2 billion and the industry employed around 100 000 call centre workers. The country’s 
early and complete liberalisation of the telecommunication sector translated into a competitive 
advantage in providing these services as investment in telecommunications equipment improved 
quality and competition drastically reduced prices (OECD, 2006). 

These new industries are entirely dependent on reliable and cost-effective supply of 
telecommunications services. But India and the Philippines would not have managed to take 
advantage of the opportunity if it was not for their investment in tertiary education. OECD 
(1995) emphasised more than a decade ago that the developments in the telecommunications 
market would have implications for government policy in education and training not only to 
provide the necessary skills for their PTOs to compete in global markets, but also to satisfy the 
increasing need for ICT skills across the economy. These recommendations were mainly 
targeted to OECD countries. However, as the Indian and Philippine cases show, they are just as 
relevant for developing countries. 

Source: Engman, et al. (2006), p. 87. 


domestic constituencies. Such policies can include ensuring access to competitively 
priced inputs, which is now a prerequisite in an increasingly competitive global market, 
for example through tariff exemptions on inputs for exports, duty drawbacks, export 
processing zones and other mechanisms. Another area of importance may be regulatory 
reform in the area of domestic input generating industries to allow for access to 
competitively priced domestic services. Governments also have a role to play in access to 
financing and information on export markets and technology. 

Governments should nonetheless not lose sight of sustaining efforts to continuously 
improve the efficiency and openness of the overall domestic regulatory framework 
throughout the market opening reform process. The case study of Infosys demonstrates 
how improving the openness of the domestic regulatory’ environment can be the key 
factor in enabling the private sector to take the lead (see Box 5.7), and thereby sustain the 
strong export responses which attract support for continued reform. 

Governments may need to compensate losers: specific timelines and caution in 
setting precedents 

In addition to ensuring that reforms create winners and vested interests in the new 
status quo, it may also be necessary for governments to consider how to deal with losers 
from reform, especially when market opening reforms entail particularly concentrated 
adjustment costs on specific sectors or geographic areas, and where affected constituencies 
are likely to be highly vocal opponents of reform. Measures to address adjustment costs, 
should to the extent possible rely on generally applicable policies such as tax and social 
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Box 5.7. Trade and trade policies: helping adjustment (III) 

Fostering competitiveness and innovation: Infosvs Technologies Ltd 

The case of Infosys demonstrates how openness in trade and trade policies can stimulate 
competitiveness and innovation. In 1991, India initiated a reform agenda to open its economy to 
increased trade and investment. As a result, companies such as British Airways and General 
Electric established IT centres and back offices in India to service English-speaking markets on a 
global basis. Transfer of technology to establish these operations left India with a pool of IT 
talent which provided a basis for investment and further knowledge transfers by ethnic Indian IT 
professionals, particularly from the US. Established under such circumstances, Infosys stands 
out among the innovative, competitive and independent companies based in India and servicing 
clientele around the world. 

Recording 800% growth over the last five years, Infosys now manages projects and provides 
services from a variety of locations throughout the world. Its success was assisted by three 
factors signalling the benefits of a liberal trade environment and supportive policies in ancillary 
sectors. First, the development of Infosys was aided by the easing of the legacy of protectionism 
and state planning characteristic of the Indian regulatory environment. Second, developing without 
a domestic client base meant that Infosys, as measured by its competitiveness vis-a-vis established 
foreign providers in foreign markets, had to be efficient from the onset by adopting an innovative 
delivery model based on new IT technologies. Finally, the large pool of skilled labour in India 
and the fact that IT services companies rely disproportionately on a well educated work force, 
rather than physical infrastructure, provided natural synergies between needs and resources. 

Source: OECD (2005), p. 109. 


security in order to avoid creating new distortions in the economy that would themselves 
require future regulatory reforms. Although reliance on generally applicable policies 
should be preferred as a general rule, such instances may warrant specific policies to 
ameliorate the cost of adjustment. Small vocal constituencies seeking to block market 
opening regulator}’ reforms often face disproportionate costs from such reforms. 
Providing sector or geographically specific policies to ease the cost of adjustment may be 
the only means of securing the larger benefits from market opening reforms under such 
circumstances. The structural adjustment in the Austrian steel sector highlights a case 
wherein the concentrated geographic impact of structural adjustment resulting from 
regulatory reforms was judged to warrant targeted policies. This case also reinforces the 
benefits of engaging public -private dialogue to facilitate the process of adjustment 
(see Box 5.8). 

In some cases, the realities of political economy surrounding the sensitive issue of 
market opening reforms make targeted policies to address resistance to reform by workers 
facing job loss unavoidable. The benefits of market opening would be inaccessible absent 
a targeted package of reforms. Probably the most well known example is that of the 
United States Trade Adjustment Act (TAA) which provides preferential benefits to 
workers that have lost their jobs due to trade liberalisation. The TAA has been successful 
in achieving the necessary support in Congress for proposed trade reform, despite some 
equity' concerns to granting preferential benefits only to workers that have lost their jobs 
as a result of market opening, and practical difficulties in distinguishing between workers 
made redundant by market openings as opposed to other causes. A similar programme 
described in an Australian study suggests such targeted programmes should be avoided 
when possible (see Box 5.9). 
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Box 5.8. Targeted labour market programmes 
involving both the private and public sector 

The resilience of communities heavily dependent on single industries can be assisted by 
measures taken in co-operation between the public and private sectors to facilitate transition. In 
the late 1 980s, privatisation of the underperforming Austrian steel industry led to significant 
layoffs in this sector. As part of a social plan to help cope with the negative aspects of structural 
reform, management and labour council negotiations brought about the creation of the Austrian 
Steel Foundation. The Foundation’s shared responsibility for labour market adjustment is 
reflected in its executive board, which consists of three labour council members and three steel 
firm managers. The Foundation provides services tailored to individual worker needs and includes 
vocational orientation, small business start-up assistance, rigorous and extensive training or formal 
education (sometimes for several years) and job-search assistance. Retraining programmes are 
concentrated on re-qualification and occupational reorientation rather than on marginal skill 
upgrades. The Foundation is financed by the steel firms and programme participants themselves, 
as well as by the government (in the form of unemployment benefits) and remaining employees 
who pay a solidarity levy of 0.25% of gross wages toward the Foundation. 

Evaluations have suggested positive results. One rigorous evaluation suggests that, in the 
five years following completion of the Foundation’s programme, employment prospects were 
significantly higher for participants than non-participants. Younger participants and low-wage 
workers also achieved significant wage gains compared to the control group. There is little in the 
way of evidence, however, to suggest whether the positive results associated with this employment 
foundation are the result of unique characteristics of this effort or whether its structure could be 
duplicated or generalised. Also, participation rates among eligible workers have been relatively low. 

Source. Adapted from OECD (2005), pp. 102-104. 


As alluded to above, the primary concern with targeted policies is that they create 
expectations among losers from reforms that compensation should be granted as a 
standard practice. Such expectations create incentives to stand against reform as a general 
rule, which will sen e to make future reforms more difficult. Targeted policies also raise 
the issue of equity, as indicated in the case of TAA in the United States. 

The case of the Australian shipbuilding industry showcases market opening reforms 
accompanied by a range of concomitant measures to facilitate adjustment and to enhance 
competitiveness. This case study highlights how even traditional industries can benefit 
from liberalising reforms, when provided with well designed bundles of complementary 
reform measures (see Box 5.10). 


Box 5.9. Targeted nation-wide labour market programmes 

Adopted in 1962, the United States Trade Adjustment Assistance (TAA) legislation 
complements general unemployment assistance and ALMPs by providing temporary assistance to 
workers losing their jobs as a result of trade liberalisation. The economic rationale for this policy 
remains controversial, since it is not evident that trade-displaced workers should receive more 
adjustment assistance than other job losers encountering similar difficulties and, in any case, it 
has proven difficult to differentiate between the two groups of job losers. Nonetheless, the TAA 
programme has been a source of innovative practices related to the provision of eamings- 
replacement benefits ( e.g . the wage insurance programme introduced in 2003) and training for 
displaced workers (e.g. voucher programmes operating through state community college systems). 
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Box 5.9. Targeted nation-wide labour market programmes 

(continued) 

On the other hand, TAA seems to respond well to political economy considerations, in 
particular by consolidating public support for trade liberalisation. TAA has been significant in 
the area of textiles, which accounted for 35% of all TAA certifications between 1995-2000. The 
Trade Act of 2002, which established the current system of Trade Promotion Authority (TP A) 
that facilitates acceptance of trade liberalisation by the US by restricting the power of Congress 
to alter trade agreements negotiated by the President, also contains substantial enhancements to 
existing TAA for workers displaced as a result of international trade agreements. 

The Australian Structural Adjustment Assistance programme, initiated in 1973 following 
significant tariff cuts, was targeted specifically at trade-displaced workers. The programme, 
which focused on income assistance rather than active measures, was terminated in 1976 after 
only three years. Its termination came on the heels of a government evaluation which concluded 
that the provision of special benefits to designated displaced workers reduced worker mobility. 
Other reasons for ending the programme included pressures on government to provide similar 
benefits to other displaced workers and the arbitrariness of the determination that recipients are 
unemployed as a result of government policies. The programme was similar to the early TAA 
programme in the United States with regard to its emphasis on passive measures. 

Source: Adapted from OECD (2005), pp. 102-104. 


Box 5.10. Assisting adjustment: Australian shipbuilding 

The system of government support to the Australian shipbuilding industry, dating back to 
1940, consisted of “bounties” in the form of subsidies provided to offset the higher cost of 
domestic ship production when compared to that in the United Kingdom. Applicable only to 
ships bound for domestic use, this system discouraged investment, innovation and diversification 
of production away from large steel-hulled vessels, which were increasingly being produced 
with more technological sophistication and at a lower cost by European and East Asian 
shipbuilders in the 1970s. Thereafter, a series of reforms in the Australian shipbuilding subsidy 
regime resulted in its complete removal by 2003. The effect was a reduction in the number of 
people employed in the Australian shipbuilding industry by nearly half (to 7 434) between 1 985 
and 1996, and a three-fold increase in the output of the domestic shipbuilding industry over the 
same period. The vast majority of current production is now destined for export. 

First revamped in the 1970s, the system of subsidies applied to the shipbuilding industry 
was recalibrated to support structural adjustment for long-term growth, export competitiveness 
and thus eventual phase out. Moving away from a cost-based approach to calculating subsidy 
amounts, to remove disincentives for efficiency and innovation, the nominal rate of assistance 
was also gradually tapered from 27.5 to 0% between the early 1980s and 2003. Building on 
efficiency and technological advancement as criteria for receiving benefits under the new 
scheme and allowing for exported vessels to receive benefits in 1984 focused the domestic 
shipbuilding industry on developing a niche in which it would be internationally competitive. 
The result of these polices was a conversion of the domestic shipbuilding industry from one 
based on large steel-hulled ships - already produced more efficiently by international 
competitors, to technologically cutting-edge fast ferries for which there were few viable 
international competitors. 

Source: OECD (2005), p. 109. 


IMPLEMENTING REGULATORY REFORM: BUILDING THE CASE THROUGH RESULTS - © OECD 2008 





124 - INTERLINKING MARKET OPENNESS POLICIES IN A FRIENDLY REFORM ENVIRONMENT 


Importance of credibility to induce adjustment 

Trade reform can be sustained if reforms lead to a shift in resources (i.e. to the export 
sector), creating new vested interests. However, such a shift in resources will only be 
realised if policies are considered credible and can be sustained. Trade reforms will be 
more credible when bundled with complementary refonns, and credibility can be further 
strengthened in a number of ways. 20 First, designing packages of deeper reforms 
contributes to overall credibility. Second, attention should be paid to ensuring that refonn 
packages consist of mutually supporting and consistent policies. This is because 
complementary policies increase the cost of reversing a single part of the policy package. 
Third, use of international commitments provides a relatively easy way to gain 
credibility. For example, Ecuador enhanced the credibility of its second reform effort by 
relying on the Andean Community and WTO accession. 21 which led to a betler 
consolidation of economic benefits despite past failed attempts at trade reform." 
However, caution is necessary as overt reliance on international commitments might 
backfire and lead to a loss of ownership of reforms. 

Internationalising domestic processes of reform: locking out regulatory 
uncertainty and anchoring best practices 

Trade liberalisation can facilitate reforms by providing new markets. Multilateral 
trade liberalisation may provide potential new markets which can facilitate the domestic 
reform process. International commitments can be used to “lock in” reforms and promote 
good practices. However, too much reliance on external pressure to achieve reforms, such 
as that of international financial institutions, can backfire. 

Multilateral/plurilateral commitments contribute to establishing an enabling 
environment by locking in trade and investment liberalisation and thereby reducing 
regulatory uncertainty. Such an approach enhances the confidence of private actors to 
make larger investments with longer time horizons. Indeed, such commitments may 
themselves trigger economic refonns and thus further clarity- a blueprint for future 
reforms. As multilateral and plurilateral rulemaking tends to promote good regulatory 
practice, commitments to adhere to such regimes can be a powerful basis for catalysing 
and sustaining domestic refonns in participating countries. The case of the Information 
Technology Agreement and the WTO negotiations on basic telecommunications services 
recounts how synergies between international negotiations and domestic liberalisation can 
achieve market opening outcomes that would not be possible when pursued by individual 
economies (see Box 5.11). 

International commitments not only support the case for market opening regulatory' 
refonns, but can also sustain domestic processes of economic refonn. As international 
rulemaking tends to support good regulatory practice, participating in such processes and 
making international commitments can directly contribute to domestic processes of 
regulatory reform. The Reference Paper in the basic telecommunication negotiations at 
the WTO is a case in point, greatly contributing to the smooth transition from a regulatory 
framework based on a state-owned monopoly to a regulatory framework based on 
interconnections (see Box 5.11). At the regional level, the case of Mexico’s avocado 
exports to the United States shows how regulatory co-operation facilitated by an 
international agreement can support domestic regulatory reforms, allowing exporters to 
benefit from existing market opening reforms with a trading partner (see Box 5. 12). 
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Box 5.11. The information technology agreement and basic telecom negotiations 

The WTO Information Technology Agreement (ITA) is a voluntary or plurilateral initiative 
to liberalise trade in information technology products. It provides a binding mechanism to 
eliminate tariffs on a set of predefined IT products and provides a review mechanism for non- 
tariff barriers. The ITA entered into force in 1997 when 40 WTO participants covering 90% of 
world trade in IT products agreed to sign the declaration. This group has subsequently expanded 
to include 67 participants including newly acceding countries such as China and accounting for 
97% of world trade. 

The WTO negotiations on basic telecommunications services continued following the 
completion of the Uruguay Round. These negotiations resulted in the fourth protocol of the 
GATS which entered into force in 1 998. It included commitments on basic telecommunications 
services offered by 69 WTO members. In January 2006, the number of members having scheduled 
commitments in this area had increased to 105. In addition to that protocol, a document called 
the Reference Paper was created and attached to WTO members’ schedule of commitments on a 
voluntary basis. It includes regulatory disciplines such as commitments on competitive safeguards, 
interconnection, independent regulation, transparent licensing procedures and non-discrimination. 

The two agreements provide useful examples of international negotiations having synergies 
with the domestic liberalisation process, by locking in existing levels of liberalisation, achieving 
further liberalisation and promoting complementary domestic reforms. 

Source: OECD (2007), pp. 87-89. 


Conclusions and the way forward 

This chapter has reviewed a number of OECD studies related to trade and structural 
adjustment and outlined insights relevant for policy makers faced with the need to 
advocate and secure continued support for market opening reforms vis-a-vis domestic 
constituencies. One interesting insight is the fact that the evolving global economy is 
likely to continue generating the need for structural adjustment independently of whether 
domestic economies undertake new r market opening reforms. This supports the case for 
engaging market opening regulatory reforms that will facilitate structural adjustment and 
enhance national economic competitiveness. Another insight is that attention to the 
political economy aspect is important in implementing and sustaining trade reforms. 

The extent to which economies were successful in implementing OECD best practices 
in regulatory quality generally, and regulatory reform for market openness specifically, 
provides an important basis and body of experience for efforts to obtain backing from 
domestic constituencies for new market opening reforms, and for consolidating support to 
sustain them. Case studies on successful structural adjustment have provided some 
insights into how to make a credible case for market opening regulatory reforms and how 
to bundle reforms in a manner attractive to domestic constituencies. Taken as a whole, the 
case studies on structural adjustment represent a compendium of approaches to designing, 
implementing and managing opening reforms, and the structural adjustments they may 
entail. These case studies show how reforms to meet the challenges of structural adjustment 
have yielded economic benefits in practice. Vis-a-vis the domestic economy, the most 
convincing case that can be made by policy makers for new market opening regulator}' 
reforms and bringing domestic constituencies aboard to sustain and consolidate them once 
initiated, is a solid track record of success with previous and current reform processes. 
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Box 5.12. Bilateral and regional regulatory co-operation: Mexico-US avocados 

Bilateral and regional trading arrangements (RTAs) can sometimes provide an effective 
framework for addressing difficulties posed to developing economies when exporting to 
developed markets, such as meeting sanitary and phy to-sanitary (SPS) requirements. 

Under NAFTA, Mexican growers have benefited from trade liberalisation on avocado 
exports to the United States market, but actually accessing these benefits has depended on the 
NAFTA institutional framework, which facilitated co-operation between SPS regulatory 
authorities in the two countries to meet SPS standards in the US. Beginning in 1990, bi-national 
meetings between the USDA Animal Plant Health Inspection Service (APHIS) and Mexico’s 
Ministry of Agriculture and local phytosanitary control boards (JLSVs) resulted in APHIS 
inspectors overseeing programmes implemented by JLSVs to build the capacity of Mexican 
farmers to meet high SPS standards. Culminating in 1997 with APHIS certifying four Mexican 
municipalities as pest-free, this programme of regulatory co-operation provided access for 
Mexican avocado exports into the US while addressing the risk of infestation over which 
California growers had raised concerns. NAFTA had foreseen a programme of bilateral meetings 
between national SPS regulatory authorities, providing a mechanism for resolution that would 
otherwise have been much more difficult to attain. 

Source : OECD (2005), p. 117. 


This study also points in the direction of areas where further research would serve to 
better crystallise understanding of how to make the case for market opening regulatory 
reforms, and how to increase the appeal of sustained reform in the eyes of domestic 
constituencies. Further original research on concrete and effective ways for policy makers 
to prepare for and to advance reform in light of political economy related constraints, 
would represent a constructive way forward. 

Topics worthy of further original research may include: 

• How often and effectively consultation, Regulatory Impact Assessment or 
surrogate institutional processes have been employed to identify the spectrum of 
domestic constituencies that are likely to be negatively or positively impacted by 
planned market opening regulatory’ reforms. 

• How to manage expectations of the various domestic constituencies throughout 
the reform process including: during the pre-reform period; at the onset of the 
market opening reforms; at the time when negatively impacted constituencies 
engage in lobbying for standstill (or reversal) of the reforms; and at the time when 
new reforms are again being considered. 

• Deepening understanding of the implications of developing best practices, including 
effective mechanisms for compensating negatively impacted constituencies. 

• How to motivate and support beneficiary constituencies ( e.g . by preparing 
relevant data, information and policy postures) to better advocate reforms in 
public debates throughout the various stages of reform. 

• How to prepare and support political leaders to publicly advocate reforms 
throughout the various stages of reform, including when under pressure from 
constituencies that are likely to be adversely impacted. 
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Notes 


1 This chapter was prepared by Evdokia Moise, Trade Librealisation and Regulator}' 
Issues Division, OECD. 

2. In such cases one could say that the governments did not have a choice as to whether 
to delay trade reform until macroeconomic stability had been achieved. 

3. Cross-country empirical analysis confirms that deep economic downturns are 
typically associated with increased intensity of reform. Specific examples in OECD 
countries include the United Kingdom at the end of the 1970s, the Netherlands and 
New Zealand in the 1980s and Italy in the early 1990s (OECD, 2007). 

4. Engman, et al. (2006), p. 6. 

5. Engman, et al. (2006), para. 42. 

6. Ibid., pp. 115-143. 

7. Ibid., para. 120. 

8. Ibid., para. 259. 

9. Onodcra (2007), p. 18. 

10. Engman, et al. (2006), para. 153. 

1 1 . See, for instance, the UK impact assessment guidance at http://bre.err.gov.uk. 

12. Onodera (2007), p. 7. 

13. OECD (2005), p. 73. 

14. OECD (2005), p. 79. 

15. OECD (2005), p. 93. 

16. Ibid., p. 94. 

17. Ibid, pp. 93-4. 

18. Engman, et al. (2006), para. 35. 

19. Ibid., p. 18. 

20. Onodera (2007), p. 18. 

21. Ibid.,p. 18. 

22. Ibid, p. 44. 
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APPENDIX 1. Agenda of the Thematic Session: Implementing 
Successful Regulatory Reform - A Political Economy Perspective 


3-4 December 2007 


OECD Headquarters 


MONDAY 3 DECEMBER 2007 


Chair: Maki TERADA-KOBAYASHI, Japan 


9:30-13:00 


Welcoming remarks by the OECD Secretariat 


Welcoming remarks by the Chair 


9:45 — 11:00 First session: Building drivers and capacity for reform 

Successful reforms require building constituencies with strong policy drivers and 
political support. The implementation of complex reforms may cover several policy areas, 
which require strengthening policy coherence and setting up a clear way forward. The 
benefits of reform may be widely distributed and realised over the longer term, while the 
costs are often short term and clearly identifiable. Reformers face many hurdles. Political 
leadership is required to overcome opposition and avoid deadlock. Governments have a 
number of policy levers at hand, but. at the same time, important policy drivers may be 
outside government reach, such as the economic cycle, or the ageing of the population. 

The session will discuss conditions for a successful reform implementation, including 
political considerations as well as capacity' issues. The session will begin with a general 
overview of the challenges to reform. 

Introductory remarks: Mr. Aart De Geus, Deputy Secretary -General, OECD 
Panellists 

• Mr. Franco Bassanini , Professor, University of Rome, Italy, Former Cabinet 
Minister for Public Administration 

• Dr. John Graham , Dean, The Frederick S. Pardee Rand Graduate School, former 
Administrator of the Office of Information and Regulatory Affairs 
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• Dr. Allan Fels, Dean of the Australia and New Zealand School of Government 
(ANZSOG), Australia, Former Chairman of the Australian Competition and 
Consumer Commission 

Panellists may wish to consider the following issues: 

- how to build political support and consensus around a successful strategy for 
implementing regulatory’ reform; 

- how to mobilise drivers and engines for reform , fostering competition and 
growth; 

- the implications of the choice of policy instruments; 

- the capacity issues that need to be addressed to ensure successful reform 
implementation. 


11:00-11:15 Coffee break 


11:15- 13:00 Second session: Reaching out to citizens and businesses 

Promoting reforms over the resistance of well organised beneficiaries of rents and 
privileges requires reaching out to the public, citizens and businesses. Opinion polls show 
growing scepticism about globalisation and reform. The voting public needs to be 
convinced that people will benefit. Businesses also need to voice their concerns for them 
to be taken explicitly into account in the policy agenda, sometimes overcoming the 
internal resistance in some administrations or part of the public sector. Regulatory' policy, 
competition and trade officials must reach out to the wider community, with a clearly 
articulated strategy for advocacy. Consultation and transparency are also key factors 
about the values and choices that are at stake. However, winning the day may require 
more, with “killer facts” and convincing studies about the benefits of reforms sufficiently 
clear and concrete to stimulate approbation. It may also require an institutional set up 
where the voice of stakeholders can be heard, where independent advisory bodies may be 
able to exert pressure on the reformers, to ensure that the momentum for reform will 
not be lost. 

The session will discuss options for reaching out to citizens and businesses and 
various strategies for political advocacy towards structural product market reforms, 
including quality regulation, competition policy and market openness. The session will 
begin with a general overview of the challenges to reform. 

Panellists 

• Dr. R. Gerritse, Secretary-General, Ministry of Finance, the Netherlands 

• Mr. Olivier Peyrat, Director General, AFNOR, France, Chairman of the 
Committee on conformity assessment of the International Organisation for 
Standardisation (ISO CASCO) 

• Dr. Chin-Seung Chung , Professor, KDI School of Public Policy and 
Management, Korea 
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Panellists may wish to consider the following challenges: 

- how to reach out to the wider public and win conviction about reform objectives 
and implementation; 

- how to build successful strategies for reform advocacy; 

- how businesses can support the reform process; 

- the role for independent advisory bodies in the policy debate. 


13:00 -14:30 Lunch 


Chair: Mr. George REDLING, Canada 


14:30-16:00 Third session: Sequencing, timing and scope of reform: strategies 
for success 

Implementing successful reforms is often a matter of timing. Creating consensus and 
ensuring appropriate consultations take time. Administrative procedures and parliamentary 
debates also represent a challenge in terms of sequencing, particularly when policy makers 
face a tight political agenda, where the electoral cycle and shorter term considerations 
risk biasing the decision process. In this context, sequencing and timing play a crucial 
role. Policy makers may wish to start with those aspects of reforms that are less 
controversial, to demonstrate the benefits of reforms and follow up with more complex 
issues. Conversely, in other contexts, more problematic reforms may be implemented just 
after an election, at the start of the electoral cycle, with the benefit of political 
endorsement and a relatively longer time horizon. The sequencing may also involve 
different types of organised interests, which may correspond to different economic 
sectors or social groups. While the theoretical argument could be made for a logic to be 
followed to get results, often governments will find that success depends on identifying 
the optimal areas for priority' action at the right time, given the practical possibilities and 
political capital required to implement them. These issues may also be addressed 
differently in the context of coalition governments, versus presidential systems or 
parliamentary' systems with clear majority rules. 

The session will discuss how different countries have coped with these issues, based 
on concrete examples, drawing the lessons from successful but also unsuccessful 
attempts. The goal will be to offer a set of options and initiate the thinking in a forward 
looking perspective. The session will be structured in a roundtable format offering a set 
of experiences. 

Panellists 

• Mr. Eduardo Perez Motta , President, Federal Competition Commission, Mexico 

• Prof. Victor Norman. Professor, Norwegian School of Economics and Business 
Administration, Institute of Economics, Bergen, Norway 

• Mr. Ken Hey don. Visiting Fellow, London School of Economics and Political 
Science, United Kingdom 
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Panellists may wish to consider the following problems: 

- how to identify priority areas for reform; 

- the impact of the electoral cycle in terms of reform implementation; 

- how to reduce the risks associated with a wide reform agenda in terms of 
product markets; competition and quality regulation; 

- how to implement successful reforms within the time constraints of political 
action. 

Following the panellists ’ presentations , the floor will be open for general discussions. 
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APPENDIX 2. Contribution on Building Drivers and Capacity for Reform 

Allan Fels 

Dean of the Australia and New Zealand School of Government (ANZSOG), Australia 
Former Chairman of the Australian Competition and Consumer Commission 

Introduction 

This paper has several objectives: 

• to provide a general framework for analysing regulatory reform: 

• to discuss the Australian experience of economic reform; 

• to raise some questions about leadership and economic reform. 

It does so in the context of both general economic reform and in the context of 
economic regulation e.g. competition law, regulation of infrastructure. 

A framework for analysing economic reform 

Discussion regarding economic refonn has four main dimensions: 

• public value; 

• political viability; 

• manageability; 

• co-operation or acquiescence by those involved or affected. 

Public value 

Economic reform must add value to the community. Value is ultimately determined 
by the community . Ultimately it does so through the electoral process. More immediately 
public value is determined largely by the legislature and (he elected government of the 
day. The diagram below shows public value. 
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Public value has several components. The first relates to economic, social and 
environmental results that are achieved. I will not dwell on this. The second component 
relates to the use of the coercive power of the state and the processes that go with that. 
The community does not judge economic reform merely by the results that are obtained. 
Results are obtained by the use of the coercive power of the State. Sometimes it may be 
judged to be an excessive or oppressive or unlawful use of the power of the State. There 
may also be unacceptable processes, e.g. the failure to observe natural justice. Typically 
this is especially important in fields of economic regulation. The third component is 
fairness. Fairness issues arise in different ways for different reforms. A reform is usually 
judged to be unfair if it largely benefits a particular interest group rather than the 
community generally. Also, if reform causes wide economic and social disruption then it 
is often judged to be unfair and unacceptable unless it is accompanied by mitigating 
factors, e.g. a social safety net. 

The elements of public value are set out in the diagram below. 


ELEMENTS OF PUBLIC VALUE 


RESULTS 

■ Outcomes 

■ Outputs 

FAIR, PROPER USE OF GOVERNMENT POWER 

■ Not excessive 

■ Not underuse 

• Fair process 

FAIRNESS 

■ Fair process (see above) 

■ Fair opportunity? 

■ Fair outcome? 


A short expression for public value is that it concerns what ought to be done in 
economic reform. 


Political viability 

Economic reform is not a technical matter. It affects property rights and interests 
including the distribution of income and wealth of individuals and the community as a 
whole. It often involves choice between alternatives, trade-offs and many judgments. 
Economic reform can only occur when there is legitimacy and support for it expressed 
through the "authorising environment”. 

A useful concept in this regard is the notion of the authorising environment. The 
authorising environment is the source of the laws, regulations, government actions and 
decisions, budget allocations and values that drive and determine public value. Diagram 3 
depicts the authorising environment and its drivers as well as illustrating the outputs of 
the authorising environment. 
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Many things can be said about the drivers of the authorising environment but two 
special points should be made. 

First, economic reform must not only be acceptable to the authorising environment at 
the time it occurs but the support of the authorising environment is needed after its initial 
adoption of reform if it is to be sustained. This is often difficult. The authorising 
environment is highly changeable. When opponents redouble their efforts to prevent, 
frustrate or reverse reform. Successful refonners can never afford to sit back and relax 
after enacting a refonn. When they achieve a reform they need to take steps to ensure the 
continuing legitimacy of the reforms. They also need to establish mechanisms and 
institutions that will enable the refonn to actually be implemented even in the face of 
ongoing political resistance. 

Second, economic reform especially competition refonn faces contradictions. 
Everyone wants to be supplied competitively and to sell to competitive markets. To that 
extent everyone favours competition reform. No individual likes to be subject to 
competition. To that extent every individual opposes the application of competition law to 
themselves even if they support its general application to others. This contradiction lies at 
the heart of many of the political problems of applying competition law and policy. 


THE AUTHORISING ENVIRONMENT 



COURT DECISIONS 


Man ageability 

Economic reform must be manageable at the operational level. Different economic 
reforms have different requirements. Trade reforms often pose little management 
challenge. Even if there is a difficult political struggle to enact a trade reform very often 
the administrative side of the implementation of that reform once achieved is simple. The 
Minister or the government or the relevant authority simply signs a piece of paper 
reducing the rate of tariff protection (or whatever variable is involved) and the market 
gets to work in reallocating resources. At the other end of the spectrum reform can bring 
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big implementation challenges. Competition law, for example, poses massive investigatory' 
administrative and legal challenges of implementation. This is illustrated by the case of 
China and India which in 2008 will both be seeking to apply competition law to over two 
billion people. 

A useful concept here is that of operating capability. Diagram 4 depicts the operating 
capability that is required of an individual agency that is involved in reform. It is worth 
noting that the operating capability of an agency depends not only on its resources and 
associated skills and culture (as is the case in the private sector) but also the use of legal 
powers. A well resourced regulatory agency without legal powers of investigation or 
without adequate sanctions is unlikely to be able to achieve the objectives that may be 
set forward. 

This concept may also be applied more generally to talk about economy wide reforms 
in the operating capability of the whole society to implement a reform. 

Co-operation by co-producers 

These days there has been much recognition of the fact that few government policies 
can achieve the public value that they seek without the support and co-operation of many 
other parties. There may need to be whole of government co-operation within a single 
government; co-operation between different levels of government; co-operation with the 
private sector; co-operation with non government organisations. From the point of view 
of any one producer of public value its efforts to achieve public value can only be 
successful if it receives adequate co-operation or acquiescence by many other parties 
including those very directly affected by the reforms and in the case of regulated 
industries by those being regulated. 

The diagram below sets out a simple depiction of co-producers in the case of 
regulation. 


COPRODUCERS (REGULATION) 

■ Business 

■ Law firms 

■ Government 

■ Courts 

■ Other governments and regulators 

■ Consumers 
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The relationship of the different elements of economic reform 

Having identified the four key dimensions in the analysis of economic reform it is 
necessary to consider the interrelationship. A simple model showing their relationship is 
set out. 


EQUILIBRIUM INTERRELATIONSHIP 



The above diagram shows the relationship of public value to the authorising 
environment and operating capability as well as the coproducers who for these purposes 
are assumed to work principally through improving the operating capability dimension. 

The model in fact depicts equilibrium. However, it should not be assumed that 
equilibrium is necessarily desirable. As Keynes pointed out in the 1930s the world 
economy was in perfect equilibrium, supply and demand matched, the trouble was that 
it was equilibrium with very low public value because 20% of the workforce was 
unemployed. Similarly there can be equilibria in regulatory reform in which the reforms 
match the wishes of the authorising environment and in turn the operating capability of 
the system. However, these reforms may achieve low public value. 

The Australian example, of competition law provides an example. In the early 1990s 
there was equilibrium. The authorising environment was driven by big business interests 
and was opposed to the serious application of competition law. The competition regulator 
did not do a great deal by way of law enforcement. The trouble was that there was a low 
public value, that is, the economy was riddled by cartels and other anticompetitive 
practices, it was highly concentrated because of a weak merger law. there were many 
undesirable marketing practices. 

In the 1990s the Australian Competition and Consumer Commission (and its 
predecessor the Trade Practices Commission) stepped up its activity sharply. It began to 
prosecute many cartels and obtain high fines; it activated the then dormant provisions of 
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the consumer protection laws; it got the law extended to have universal application to all 
business including the professions, agricultural marketing boards and state government 
utilities; the merger law was strengthened from abuse of dominance to substantial 
lessening of competition; the competition policy was also applied to intellectual property; 
the major infrastructure utilities in the fields of communications, energy and to some 
extent transport began to be independently regulated; the protection of small business 
from anticompetitive conduct of big business was strengthened; laws of unconscionable 
conduct in relation to consumers and in relation to small business were enacted and 
strengthened; the Act was also strengthened to protect against price abuse when a goods 
and services tax was introduced in 2000. All of this occurred in a blaze of publicity much 
of it unwelcome to big business. 

Accordingly it could be said that public value w r as sharply increased. However, an 
increase in public value raises a potential problem. Public value may become misaligned 
with the wishes of the authorising environment. That was the risk taken by the Australian 
Competition and C onsumer Commission. 

The diagram below depicts a mismatch of the authorising environment and 
public value. 


MISALIGNMENT 



When there is a misalignment of public value and the authorising environment the 
situation is unstable even if the regulator is an independent agency operating within the 
law and achieving its reforms through Court decisions. It still faces strong opposition 
from the drivers of the authorising environment. There are imaginable adjustments that 
can occur when public value and authorising environment are not aligned. The regulator 
may step back; the government may step in and stop the regulator doing what it is doing 
by changing appointments at the commission, by cutting the budget, by changing the law 
and by giving directives to the Commission. A final, but very important possibility is that 
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the authorising environment changes and adopts a new approach to public value. This 
may be brought about by the very actions of the reformer. Those actions may in a very 
concrete way educate a whole community, most often through the media, as to the nature 
and value of the reform actions. Most often it is the concrete actions which ultimately can 
change the authorising environment rather than publicity in itself. Thus in the Australian 
case the Australian Competition and Consumer Commission was renowned for its pursuit 
of publicity but this overlooks the deeper point that much of the publicity was caused by 
the vigorous enforcement actions of the Commission rather than by its simple seeking of 
publicity. The media is not interested in publicity and public relations unless there is a 
strong story to go with it and the vigorous application of the law generated these stories. 

The application of the law can have profound effects upon public opinion. 
An individual case provides a story about how the law' works that the public can 
understand better than a general lecture or paper about the nature of the law'. Moreover 
the story is usually of human interest. Cases are a powerful educational vehicle for 
making clear what the law is really about. In addition cases can be used to illustrate the 
concrete harm to the public. The recent case in Australia concerning the cardboard box 
cartel gave the Australian Competition and Consumer Commission the opportunity to 
explain to the whole community how higher prices for cardboard boxes drove up the 
prices the public paid for nearly all food and drink, much clothing, and many 
manufactured products and affected every individual in the community. 

Also, the media is fond of confrontations and reports them heavily. Very often in 
these circumstances they media does tend to take the side of the regulator, although not 
always, and in some countries interest groups may control the media and make life 
difficult for the economic reformer or regulator. A case also involves a judicial 
pronouncement of right and wrong and again this is heavily reported and is an excellent 
education vehicle. 

There are other mismatches possible in this framework. A good example is the 
mismatch of public value and operating capability. This is shown in the diagram below. 

Conclusion 

I believe that this simple framework is useful in considering the nature and 
requirements of economic reform. They may be summed up as follows. Economic reform 
needs to be of public value. The concept of public value is about what ought to be done in 
economic reform as well as how it should be done. Economic reform must be politically 
viable and sustainable in the authorising environment. In other words the concept of the 
authorising environment bears upon the question of what may be done, or what is allowed 
to be done by the political environment. The concept of operating capability relates to the 
question of what is operationally manageable at the operational level, that is, what can be 
implemented. So these are the three great questions: 

• What ought to be done? 

• What may be done? 

• What can be done? 

There is a further question of: 

• What co-operation is needed to bring about reform? 

All of these dimensions must be taken into account in the analysis of economic 
reform. 
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Australian economic reform 

One hundred years ago Australia enjoyed one of the highest standards of living in the 
world but its economic performance steadily deteriorated until the 1980s. Much of this 
was brought about by: 

• high trade barriers and a closed economy; 

• so called “protection all round” under which most parts of the economy were 
protected from competition; 

• rigid labour market regulation: 

• much anticompetitive regulation; 

• many cartels, anticompetitive practices; 

• high degree of concentration. 

This led to an inefficient economy and a growing concern on the part of the 
community at the poor performance of the economy and a decline in our ranking in the 
world economy. 

Australia from the mid 1980s has undergone a series of very substantial reforms. 
These included: 

• opening up the economy via exchange rate deregulation and capital market 
liberalisation; 

• substantial deregulation of many parts of the economy including finance and 
infrastructure areas; 

• vigorous enforcement of competition law; 

• a national competition policy which attacked anticompetitive laws, human 
services reforms, tax reforms, reforms to ensure sound macroeconomic policy. 

The outcome has been a more productive economy. Much of the reforms brought 
about because of a sense of crisis best expressed by Treasurer Paul Keating’s comment in 
the mid 1980s that: 

" Australia is in danger of becoming a banana republic ” 

The government capitalised on this sense of crisis with well thought out reforms that 
were the subject of extensive analysis and thought and also consultation with many 
affected groups. 

Some interesting characteristics of tire reforms were related to their sequencing. 
Exposure of the economy to international trade came first. This put pressure on for the 
introduction of deregulation and competition in the non traded goods part of the 
economy. Also Australia did not wait for other countries to reform their trade. Reforms 
were unilateral. Another feature of the reforms was that, although the reforms were quite 
comprehensive they were not all introduced at the same time. The approach was done on 
a more gradual incrementalist basis with a number of reforms announced for years ahead. 
And in a number of challenging sectors like cars, steels, textiles, clothing, footwear 
industry plans were introduced to provide incremental reform. Then followed domestic 
reforms and whilst labour market reforms started they were intensified as product market 
reforms put more pressure on labour markets. 
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Despite the gradualism the reforms were comprehensive and spread across much of 
the economy. This also meant that in some sectors "harm” from reductions and 
protections were partly offset by benefits derived from reforms in other sectors making 
reforms somewhat more acceptable. 

Another important factor was that there is a major emphasis on using retraining 
schemes and a fairly generous welfare safety net as a means of allowing adjustment. 
In some cases compensation was given, e.g. dairy industry reforms and also refonns 
having a big impact on regions. 

The National Competition Policy was introduced in the 1990s. Once again there was 
a sound framework for the policies. The timing of the reforms was good. They followed 
international reforms. They generally received the support of big business because by 
then the laws being applied to big business and the law applied to its suppliers it also 
thought that application of the law would take some of the heat off the private sector from 
the competition regulators enforcement activities. 

There is not time here to pursue all of the questions that arise about the leadership of 
reform. Suffice it to note five significant characteristics. First, the more that there is a 
sense of crisis the greater the possibility of achieving reform. Second, a wide alliance is 
needed to bring about changes. Third, if the political or authorising environment can be 
persuaded of the need for change it is more likely to happen. Fourth, successful reformers 
seek to obtain early support of implementing actors for their strategy. Fifth, where there is 
individual leadership generally they need fairly light control over policy in order to get 
success. 1 
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Notes 


1. See Leadership and Institutional Reform: Engineering Macroeconomic Policy Change 
in Australia , Shaun Goldfinch and Paul ‘t Hart, Governance, Volume 16, Number 2, 
April 2003, pp. 235-270(36). 
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Executive summary 

Drawing on experience from the USA. this paper assesses the political viability of 
centralised regulatory oversight as an institutional strategy to accomplish regulatory 
reform, especially reform that advances the values of political accountability and 
economic efficiency. The paper examines the features of centralised oversight, why 
centralisation is inherently controversial, who the opponents of centralised oversight arc 
likely to be, and how proponents of centralised oversight can prevent, minimise or deflect 
the predictable criticisms of centralised oversight. The paper concludes by comparing the 
US system of centralised oversight with the EU's recent “Better Regulation” initiative 
and related efforts to establish centralised regulatory oversight in the European Union. 

Introduction 

For at least a decade the OECD has recommended that politicians in member countries 
establish a permanent, centralised body in national governments with responsibility for 
the process of regulatory impact analysis (RIA) and related procedures aimed al 
enhancing the quality of regulation. The United States may have been the first OECD 
country to adopt centralised regulatory oversight in a series of actions by Democratic 
President Jimmy Carter and Republican President Ronald Reagan (Kagan, 2001). Located 
in the White House Office of Management and Budget (OMB), the Office of Information 
and Regulatory' Affairs (OIRA) is recognised as one of the best-developed oversight 
bodies in the world. Although other OECD countries have also created centralised 
oversight bodies, they vary considerably in their structure, staffing, operations and clout 

Centralised oversight is typically aimed at advancing two objectives: enhancing the 
political accountability' for regulations and improving the economic efficiency of 
regulatory policy. Although these two objectives are conceptually distinct (and potentially 
in conflict), in the USA they are pursued by the same White House oversight unit (Hahn 
and Sunstein, 2002). 

Centralisation can enhance political accountability by providing the political 
leadership of a country an opportunity to align regulatory' policies with the country's 
broader policy agenda. When political leaders do not take responsibility for regulatory 
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policy, they may still incur the political risks (as well as benefits) from the consequences 
of regulations issued during their tenure in office. Regulatory policies that are not 
co-ordinated with other national priorities can lead to unintended policy conflicts, policy 
ineffectiveness, and political backlash (Kagan, 2001). 

Centralisation is also aimed at enhancing the role of economic efficiency in regulatory' 
policy because economic prosperity is typically a key objective of a nation’s political 
leadership. Without a sustained push from a centralised body, regulators may have a 
tendency to downplay or overlook the economic ramifications of their actions (Graham, 
1996; Graham. 1997). They instead focus on how their regulations respond to the desires 
of special interest groups, narrow missions of the agency, or the desires of particular 
regions of the country 7 . Economic efficiency is not the only objective of regulatory policy 
(e.g. equity 7 , sustainability, and security are also important policy objectives) but a 
diminished emphasis on economic efficiency seems unlikely. Indeed, the US regulatory 7 
system has been called the '‘cost-benefit” stale (McGarity, 1998; Sunstein, 2002). 

In this paper, I examine why the process of centralised oversight is inherently 
controversial and what proponents of centralisation can do to respond to the predictable 
criticisms by opponents of centralisation. Knowledge about these issues is drawn 
primarily from US experience. 1 begin by defining centralised regulatory oversight, and 
clarifying the various features of ''centralisation” that are of interest. I then turn to the 
sources of controversy and how they can be managed and minimised. I conclude with a 
brief USA-EU comparison. 

Features of centralised oversight 

By centralised regulatory oversight, 1 refer to an explicit, permanent power centre 
inside government that has been granted authority 7 by a president, prime minister and/or 
legislative body. The oversight unit operates from one political administration to the next 
(even after an election-induced change in party), though the unit’s priorities and 
orientation may change due to a change in political leadership (Kagan. 2001). Such a unit 
is typically staffed by career civil servants with expertise in the process of regulation and 
the analytic tools of regulatory impact analysis (e.g. benefit-cost analysis). While a 
technical staff seems essential, the leadership of the unit may be a career civil servant, an 
elected official or a political appointee. In the United States, for example, the 
administrator of OIRA is appointed by the President and confirmed by the Senate, with 
length of tenure in office determined by the President. 

At a minimum, the centralised unit is granted authority to establish technical and 
procedural guidelines for the conduct of regulatory impact analysis (RIA). An RIA 
typically includes an economic analysis of a regulatory proposal but the scope and depth 
of RIAs vary enormously. The regulators covered by an oversight unit are expected to 
produce RIAs in accordance with these pre-determined guidelines. In this minimalist 
view of centralised authority, the unit does not necessarily review the substance of 
regulatory policy or possess the power to reject a regulator’s proposal on the grounds that 
it is bad policy. It may. however, have the power to reject a proposal that has not been 
accompanied by an RIA of sufficient depth or quality. 

The distinction between the quality 7 of an RIA and the substantive merits of a 
regulatory proposal is not always easy to sustain, and thus the power to review RIAs may, 
as a practical matter, confer some power to review the substance of regulatory proposals. 
For example, since a high quality RIA typically examines more than one regulatory 7 
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alternative, it is relatively easy for reviewers of RIAs to push a regulator to consider a 
broader range of alternatives. When a centralised unit insists that a regulator examine a 
new alternative, the unit is coming very close to reviewing the substance of the regulator's 
policy determination. 

An oversight unit may have explicit authority that extends beyond the RIA process. 
In the USA, for example, OIRA has authority to resolve interagency disputes about the 
substance of regulatory policy as well as the authority, as permitted by law, to ensure that a 
regulatory proposal is consistent with the philosophy and policy priorities of the President 
(Pildes and Sunstein, 1995; OMB, 2002). OIRA also has the authority to request review 
of outmoded regulations, request initiation of new regulations, and review paperwork 
burdens and information collections that are often associated with rulemakings. 
In collaboration with other units in OMB, OIRA also reviews agency reports, draft 
speeches by regulators, and draft congressional testimony related to regulatory' policy. 

A key question is whether an oversight unit's authority extends to primary as well as 
secondary legislation. This feature of centralised oversight may vary depending on the 
structure of the political system. 

In the EU, for example, the current RIA requirements apply to both primary and 
secondary legislation. Since the European Commission has the exclusive right to initiate 
primary legislation in the EU, the workability of an RIA requirement covering primary' 
legislation is enhanced (EC, 2005). When the EU Parliament or Council amend a 
proposal made by the Commission, the prospects of an appropriate RIA are less clear. 

In the United States, the president does not have the power to initiate primary' 
legislation (though the president may request that members of Congress consider his 
legislative program). Moreover, each elected member of the House and Senate possesses 
the power to initiate primary legislation and propose amendments to legislation. With this 
diffuse initiation process, it is not clear how an RIA requirement could be applied primary 
legislation in the United States. 

The US Congressional Budget Office already “scores” key legislative proposals for 
budgetary impact and it might be possible for CBO’s role to be expanded to include RIAs 
of primary regulatory legislation. (The Congress has also granted the General 
Accountability Office limited authority in this arena.) When primary legislation confers 
broad authority to a regulator, without mandating any specific regulatory 7 actions, it is not 
obvious how a meaningful RIA can be conducted. Nonetheless, it may be feasible to 
analyse some hypothetical regulations that could be proposed in the future under general 
regulatory authority. 

In summary, centralised oversight comes in different shapes and varieties. At a 
minimum, it typically includes the power to supervise the RIA process undertaken by 
regulators. If it is not an explicit, permanent, staff-supported unit at the centre of 
government, then it is not the type of unit envisioned by this paper. 

Why centralised oversight is inherently controversial 

It does not take deep reflection to appreciate why centralised oversight is inherently 
controversial. Inside the government, the power to shape RIAs and make regulatory 
policy is often perceived as a zero-sum game (Johnston, 2002). The president or prime 
minister rarely increases the power of the regulator by granting oversight powers to a 
centralised body. When a centralised unit acquires power, it presumably comes at the 
expense of power once held by the regulatory agency. 
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The competition for power to shape RIAs and regulations is often downplayed by 
political leaders through use of words such as “co-ordination’’ and "collaboration” but the 
reality is that regulators do not typically enjoy sharing their power with - or relinquishing 
their power to - an oversight body. Thus, it should be expected that regulators will resist 
or oppose centralised oversight (Pcrcival. 1991). 

Even if regulators reluctantly accept centralised oversight, it should be expected that 
the patrons of regulators will resist it. The patrons of regulators are the stakeholders with 
material or ideological interests in regulation, including the members and staffs of 
legislative bodies that seek to control the decisions of regulators. For example, 
environmental advocacy groups and their allies in legislative bodies have typically 
worked for years establishing lines of communications with the career staffs of regulatory' 
agencies. Any shift of power from a regulatory agency to a centralised oversight unit will 
complicate the advocacy challenges of environmental groups. In addition, legislators and 
their staffs may find it easier to cajole and intimidate a regulator than a senior official 
close to the president or prime minister. Thus, some legislators and their staffs may 
perceive that centralised oversight diminishes their influence in the regulatory process. 

Given the likely opposition, establishing centralised regulatory oversight is not easy. 
In the United States, President Ronald Reagan campaigned in 1980 against Jimmy Carter 
on a platform of reduced regulatory burdens. Soon after Reagan was elected, he issued an 
executive order that established OIRA’s oversight powers. (Prior to Reagan’s order, OIRA 
had only limited authority from Congress to reduce paperwork burdens.) Vice President 
George Herbert Walker Bush was instructed by Reagan to lead the "regulatory relief’ 
effort (Viscusi, 1992). 

In order to solidify OIRA’s power. Vice President Bush persuaded President Reagan 
to sign quickly - soon after the November 1980 election - an executive order on regulatory 
review. Accordingly, in January 1981, before the leaders of most regulatory' agencies 
were selected by President Reagan, the new presidential executive order granted OIRA 
unprecedented powers (Pildes and Sunstein, 1995; Kagan. 2001). Most importantly, the 
1981 executive order established a key operating procedure that has been honoured for 
over thirty years: No economically significant regulation may be published in the Federal 
Register by a regulator w'ithout review and clearance by OIRA. (The so-called 
"independent” regulatory' agencies, such as the Securities Exchange Commission, were 
exempted from (lie terms of this order.) President Bill Clinton’s 1993 executive order on 
regulatory planning reaffirmed this key OIRA power. If Reagan had delayed issuance of 
his executive order to allow time for consultation with his appointed regulatory' leaders, it 
is quite possible that the executive order would never have been issued or OIRA’s power 
would have been weakened considerably. 

The likely opponents and proponents of centralised oversight 

In the United States, the proponents and opponents of OIRA oversight have been well 
defined since OIRA’s inception (Kerwin, 1994). The most persistent critics have been 
organised groups with interests in the issuance of new regulations, including their allies 
in the press and academia (both scientists and lawyers). The most prominent of these 
pro-regulation groups are environmental advocacy organisations, labour unions, 
consumer safety groups, public health advocates and civil rights organisations (Percival, 
1991; Shapiro and Glickman, 2003; Ackerman and Heinzerling, 2004). Even some 
business groups - especially those that prosper from strict federal regulations (e.g. makers 
of pollution control equipment) - have on occasion been critical of OIRA oversight. 
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Aligned in favour of OIRA oversight have been broad-based business groups representing 
large and small enterprises, academic economists, evidence-based think tanks ( e.g . the 
Brookings Institution and the American Enterprise Institute), public interest groups 
dedicated to limiting the power of government (e.g. the Competitive Enterprise Institute) 
and some legal academics who see centralised oversight as a device to enhance political 
accountability. During the last 35 years, however, the legitimacy of OIRA oversight 
power has become more widely accepted among political elites in the USA (Kagan, 2001; 
Sunstein, 2002; Wiener 2006), though some authors would live to see OIRA's role 
widened or modified (Hahn and Sunstein, 2002: Bagley and Revesz, 2006). 

Early in OIRA's history, during tire Reagan administration, pro-regulation groups and 
their allies in Congress did seek to eliminate OIRA. They did so by working the Congress 
and the power of the purse string. Critics argued that OIRA was overly secretive, was a 
needless source of delay in the rulemaking process, was ideologically anti-regulation, was 
blocking pro-environment and pro-worker initiatives, and was relying too much on 
economics compared to other scientific and technical contributions. Proponents of OIRA 
were not silent. They argued that OIRA counterbalanced some of the biases and perversities 
of regulators. For example, the Reagan administration and the business community argued 
for retention of OIRA's role to check the enormous power possessed by regulators. 

An uneasy compromise was reached that contained the following elements: i) the 
leader of OIRA, though continuing to serve at the pleasure of the president, was subject to 
Senate confirmation, ii) some of the activities of OIRA were made more transparent to 
the public and the Congress, and iii) some time limits were set on the duration of OIRA 
review of agency actions. The key elements of this compromise were strengthened and 
codified in President Clinton’s 1993 executive order on regulatory' planning. When 
President Clinton, a Democrat, chose to rcaffinn the key OIRA powers (the right to 
review and veto regulatory actions), a bipartisan future for OIRA was secured (Kagan, 
2001; Wiener, 2006). 

In the mid-1990s, a Republican-controlled Congress attempted to pass legislation that 
would have: i) applied a cost-benefit requirement to major actions by regulatory' agencies 
and ii) codified OIRA's oversight role. In 1995 such legislation passed the House of 
Representatives with bipartisan support, but the initiative died in the Senate due to a 
successful filibuster threat led by Senate Democrats and their allies among pro-regulation 
groups (Sunstein. 1996; Graham. 1997). Due to the failure of this legislative proposal, 
OIRA’s regulatory review authority continues to be rooted in presidential executive order 
(and the president’s constitutional prerogatives) rather than specific primary- legislation. 
Later in the 1990s, Congress passed limited legislation that strengthened OIRA's powers 
to establish guidelines for RIA, report to Congress on the costs and benefits of federal 
regulation, make regulatory- reform recommendations, and supervise information-quality 
procedures in the US federal government (OMB, 2002). 

How to minimise opposition to centralised regulatory oversight 

I argued earlier that centralised regulatory oversight is inherently controversial, 
implies that it is not feasible to eliminate controversy about centralised review of 
regulators. But there are steps that can be taken to minimise the degree of controversy, 
steps that have already been taken to some extent in the United States. 

First, the leadership of centralised oversight units should seek to establish a climate of 
openness about how the unit executes its responsibilities. Public transparency will not 
eliminate controversy but it will demystify the role of the centralised unit and shield the 
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unit from criticism on grounds of secrecy. For example, OIRA is making unprecedented 
use of the Internet to subject its activities to public scrutiny (OMB. 2002; GAO, 2003; 
Graham, et al., 2006). Each day the OIRA website discloses which rules were submitted 
by regulators for review, and which rules were cleared, withdrawn by the agency, or 
returned to the agency for further consideration. When OIRA returns a rule to an agency 
for reconsideration, a public letter explaining the rationale for the return is posted on the 
OIRA website. 

OIRA also has an “open-door” policy about meeting with any interest group or 
member of the public seeking to support or oppose a regulation. However, when OIRA 
staff members meet with outside parties, the OIRA website discloses those meetings 
within 48 hours: the subject of the meeting and the names of the participants, including 
their organisational affiliations, are posted. OIRA also invites the staff of regulatory 
agencies to attend OIRA meetings and hear the concerns of outside parties. Transcripts or 
minutes of OIRA meetings are not disclosed in order to facilitate a high degree of 
candour on the part of meeting participants (OMB. 2002). 

OIRA also co-operates with congressional investigations where extensive data are 
collected about how' OIRA review caused changes to agency rules and RIAs. When rales 
are finalised, any changes made to the rules due to OIRA oversight are disclosed by the 
regulatory agency. 

The high degree of openness at OIRA is appreciated by members of the press and 
academia, w ho no longer have to rely on "leaks” from regulatory agencies or rumours from 
interest groups to determine what is happening to a regulation as it is in the developmental 
stages. Thus, OIRA is a much more transparent unit than it was in the early Reagan years, 
even though the work it does continues to be controversial (Baglcy and Rcvcsz, 2006). 

Second, leaders of centralised units need to build a staff that includes, but is not limited 
to, economics expertise. Economics is a crucial because benefit-cost analysis often 
underpins RIAs. However, leaders of units should insist that a broad range of disciplines 
be included in the staff in order to facilitate effective communication w ith staff from 
regulatory agencies and interest groups. During the 2001-2006 period, for example. OIRA 
added staff with expertise in environmental science, toxicology and public health to 
complement existing staff strengths in economics, policy analysis, statistics and law. The 
broader range of expertise at OIRA improved the quality of the dialogue between OIRA 
and agency staff while defusing criticisms that OIRA was a group of “bean counters”. 

Third, the leadership of the centralised unit should take explicit steps to ensure that 
the unit is perceived as a proponent of better regulatory policy, not as a knee-jerk 
opponent of all regulation (Graham, 1996; Graham, 2007). Sometimes “better” means less 
regulation but in other cases it means more regulation (Wiener. 2006). Since regulators 
may tend to exhibit a pro-regulation bias, it can be expected that centralised units will 
restrain regulators more often than they encourage them. But when a high-quality RIA 
suggests the need for a regulation, even a very expensive regulation, the centralised unit 
should support the regulator’s effort to issue the regulation. In the George W. Bush 
administration, a new device called the “prompt letter” was developed by OIRA to 
publicly encourage agencies to move faster on rulemakings that OIRA felt w'ere likely to 
be well supported by benefit-cost analysis (OMB, 2002; Graham. 2007). 

Finally, the centralised unit should be disciplined enough to manage its workload 
efficiently. Regulators deserve a response to their proposals in a timely and predictable 
manner. Early in OIRA’s history 7 , regulators complained that some regulatory proposals 
languished for many months at OIRA with no response. This problem w 7 as solved in the 
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US by setting time limits for regulatory review (GAO, 2003). Due to these limits, the 
staff of the centralised unit must choose their battles carefully and work the clock 
creatively. Without a prompt and predictable review process, it is impossible for 
regulators to manage their own staff resources and create realistic public expectations for 
the timing of regulations. 

The four steps outlined above (openness, multiple disciplines of expertise, a mantra of 
"better” regulation rather than "regulatory relief', and promptness) are not simply “good 
government” steps. They are strategies that can be deployed by proponents of centralised 
oversight to disann critics and reduce unnecessary controversies about the unit’s powers 
and activities. These strategies will not eliminate controversy. In some cases they may 
sharpen controversy by making it more clear why there is a disagreement between the 
regulator and the centralised oversight unit. But the controversies that occur should address 
the merits of policy rather than questionable features of the centralised oversight process. 

Centralised oversight in the EU versus the USA 

Beginning in 2002, the European Commission launched a programme of “better 
regulation” that responded to concerns that more checks were needed on the powers of 
regulators in Brussels (EC, 2005; 2007). The programme developed several components: 
an RIA process, more explicit “consultation’’ procedures that facilitate participation by 
stakeholders and the public, simplification of existing rales, and a targeted effort to 
reduce the administrative burdens of regulation. 

The EU's better regulation programme began under the leadership of EC President 
Romano Prodi but has accelerated rapidly under the current leadership of the EC 
President Jose Manuel Barrosso (Lofstedt, 2004; Wiener, 2006). I shall focus here on the 
EC’s new centralised oversight process and how it compares to the US system. 

Between 2002 and 2006, the EC published more than 100 "integrated impact 
assessments”, called IAs for short, but questions were raised about their depth and 
quality. (The word "integrated” refers to the fact the IAs are expected to combine 
information about economic, social and environmental impacts.) Several European 
member states, strong voices in the EU Parliament, international businesses, the US 
government and a succession of EU presidencies urged the Commission to go beyond the 
Prodi-era practices and consider establishing a cenlralised oversight unit. Some advocated 
that the EC should establish (he unit while others suggested that the unit should be placed 
outside the EC, possibly in the European Council or the European Parliament. 

In 2006 the European Commission responded by establishing “The Impact 
Assessment Board” within the European Commission (ECD, 2006). In establishing the 
IAB, the Commission acknowledged that "the existing mechanisms for quality control 
and support of impact assessments” needed to be "reinforced”. Previously, the stance had 
been that the different "services” within the Commission worked together collegially, 
through "networking”, to ensure the quality of IAs. 

The IAB was comprised of a group of outstanding senior career civil servants selected 
on the basis of their expert knowledge and experience. The group is to work "under the 
direct authority of the President of the European Commission and independently of 
departmental influence.” Thus, even though each member of the IAB is drawn from a 
department or service within the Commission, the members of the group are instructed to 
exercise independent judgment when evaluating RIAs (EC, 2007). The mission of the 
IAB is "to examine draft impact assessments and provide an opinion on the quality 7 and 
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advise on any further work that may be necessary." The staff of the Secretary General's 
office was buttressed to assist the work of the IAB, though members of the IAB also rely 
to some extent on their departmental staffs. 

It is too early to make any judgment as to how successful the EU’s IAB has been but 
it is instructive to compare and contrast the design of IAB with the design of OIRA. 
Consider first the staffing and leadership of the two entities. 

Both the IAB and OIRA are comprised of career staff with relevant expertise, and 
they are both working under the direct authority of a political leader (i.e. the President of 
the European Commission and the President of the United Stales). While the head of the 
IAB (in the Secretary' General's Office) is a career civil servant, the head of OIRA is a 
political appointee. All employees of OIRA (though sometimes on loan from a regulatory 
agency) are full time while the members of the IAB and their staff support typically have 
other responsibilities. For the members of the IAB. their role on the IAB is typically less 
than half of their total responsibilities. 

The scope of authority- is different. OIRA’s review authority covers both the quality 
of the RIA and the merits of the regulatory proposal, while the IAB's authority appears to 
be confined to the quality of the RIA. The Secretary General’s office in the EC does 
referee disputes between departments, before a proposal is submitted to the body of 
Commissioners for approval. But the unit in the Secretary General's office responsible for 
policy dispute resolution is not the IAB. On the other hand, the IAB covers primary 
legislation while the RIA requirement enforced bv OIRA covers only secondary legislation. 

There are similarities. Both IAB and OIRA have broad authority to establish ground 
rules for how RIAs are conducted, to advise regulators on how to use RIAs, and to 
determine what type of policy initiatives are accompanied by an RIA. It does not appear 
that IAB has the information-collection and information-quality powers that OIRA has 
acquired, though such powers may emerge over time. 

But the role of public comment is more powerful in the OIRA process than the IAB 
process. OIRA has two opportunities for review of each significant regulatory proposal: 
once prior to when a draft rule is posted for public comment, and again before a rule is 
issued in final form. The IAB typically has only one opportunity for RIA review, before 
the Commission’s proposal is released. In OIRA’s second round of review. OIRA can 
examine whether the regulator has taken into account - or responded to - the comments 
of the public submitted in response to the draft rule. Although the EC departments may- 
seek public comment on key issues relevant to an RIA, they do not typically solicit 
comment on a draft RIA. As a result, the IAB does not have access to the same kinds of 
public comments that OIRA has when an initiative is about to be finalised. 

Finally, the IAB does not operate under formal time limits or public disclosure 
requirements concerning meetings or communications with outside groups. However, once 
the Commission’s legislative proposal or policy is released to the public, copies of the 
IAB’s written comments on the relevant RIA can be obtained by members of the public. 

The creation of the IAB in the European Commission is a major innovation in the 
EU’s complex regulatory system. Whether it works or not will be critical to the 
Commission’s efforts to maintain power in the EU regulatory system. If it does not work 
effectively, we should expect that the EU Parliament and the EU Council, encouraged by 
the member states, will seek to enhance the IAB’s staffing and powers while moving 
outside of the Commission. There are already voices in the EU arguing that centralised 
oversight must be independent of the regulators in order to work effectively. 
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APPENDIX 4. Contribution on Reaching Out to Citizens and Businesses 


Speech by Dr. R. Gerritse 

Secretary-General, Ministry of Finance, the Netherlands 


It is a pleasure to be able to present some of the highlights on the Dutch fight against 
redundant regulation and administrative burdens. And it is somewhat of a true fight, a 
battle even, because we actually do try to search and destroy the overload of unnecessary 
or ineffective regulations and administrative burdens; for both citizens and businesses. 
We are fighting a war and we are communicating it. 

No one would pretend that the Netherlands provides only best practice in this field. 
We actually did find it quite hard to manage expectations. But we tried to learn from our 
mistakes. In that respect we have had helpful suggestions from the OECD during the 
process; by means of an excellent review conducted jointly by OECD and the World Bank. 

The new Dutch government, which came into office in March of this year, once again 
formulated ambitious targets in the field of regulatory reform and diminishing 
administrative burdens. We aim for a second batch of administrative burden reductions of 
25%. That is, 25% over and above the first batch that we already implemented. Moreover, 
we expand our approach and will in the coming years not only deal with administrative 
burdens (i.e. red tape) per se, but with compliance costs as well, and with the costs and 
burdens of inspections, licensing and the costs incurred by the technicalities of transfers 
of subsidies. We continue to involve both the European Union and local government, as 
suggested by the OECD. And we will certainly take a few lessons to heart regarding the 
effectiveness of communications to stakeholders: telling and selling what we are doing, 
why we arc doing it and what we arc accomplishing. 

There is a number of ways - we feel - to reach out, to engage stakeholders and to win 
public support for policy reform. 

Our first and foremost lesson is to create personal engagement of leading politicians. 
In the Netherlands the fight against administrative burdens between 2003 and 2007 was 
led by our Minister of Finance and Vice Prime Minister of the day, Mr. Gerrit Zalm. His 
personal engagement was crucial at the time we began. As was the engagement of some 
of his colleagues, for instance that of the minister of Agriculture, who was himself a 
farmer - somebody who evidently knew what he was talking about from personal 
experience. These dedicated politicians were recognised by the many stakeholders as 
allies - and if not as their political friends, at least as competent people-in-power 
understanding their problems. 

In 2003 we started the administrative burden programme, by inviting companies to 
register their complaints on our website. And we explicitly asked them to give suggestions 
for improvement. In the beginning that worked. Finding out that they dislike paying taxes 
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is one thing. Finding out that they would have concrete and sometimes very practical 
suggestions to use e.g. existing sources of information that government simply did nol 
recycle, and that government organisations instead doubled and tripled information 
requests - not incidentally, but as routine - w'as something that we were able to work with. 
We were able to use that input in our strategies to convince others in the government 
bureaucracies and in developing concrete and successful measures. We, however, did not 
succeed in adequately informing the companies that we were actually trying to solve their 
problems. Convincing defensive civil servants to undertake action took time, getting the 
machine into action took time, working out solutions that might actually work took time, 
and by the time that measures were taken, all contact with the complainant was often lost. 

That is something we arc going to try to improve drastically in the next four years. 
But it will require investments in a well-geared back office and in an operational network 
with the ministries involved. This requires using a rather substantial part of the limited 
capacity for administrative reform in the area of communication. Nevertheless, we think 
it is a crucial part of what we are doing. 

Another way that we engaged businesses and citizens in our efforts w'as that we set up 
Joint Committees. Each ministry was obliged in 2003 to create such a Joint Committee, in 
which civil servants and representatives of the business community were involved. They 
participated in the process of identifying and developing reduction strategies. In other 
words, we tried to undertake measures that were not so much inspired by the perceptions 
of civil serv ants, but by the actual experiences of the stakeholders. 

A question raised by the secretariat of the OECD is which facts and figures are most 
telling in an attempt to win over stakeholders. The answer probably depends on the target 
group that we are actually focussing on. Politicians and decision makers will - to some 
extent - be impressed by the numbers that we generate on administrative burdens, using 
the standard cost model. We know, e.g. that the administrative burden baseline in the 
Netherlands in 2003 was Euros 16.4 billion. So cutting this with a quarter meant a reduction 
of over Euros 4 billion: a straightforward and tangible cost reduction for industry. 
It provided us with an effective instrument for communication in the political arena. 

The same methodology is used to identify the effects of reform. So also in designing 
reform measures we stay close to the indicators that are based on the stakeholders' 
perception of the problem. Thus, the methodologies that we use to measure costs, 
simultaneously help us to make the "benefits” of reform transparent. These figures can be 
used in the advocacy of our efforts. Taking the recommendations of the OECD into 
account, we will in the forthcoming baseline measurement specifically focus on what 
annoys the entrepreneurs in particular, so to be better able to target our reform - and 
therefore go beyond only monetary impacts. To be sure: we will not throw away the 
calculations of costs, but we do want to go beyond bookkeeping alone. 

To the straightforward data on costs and direct benefits, we added the results of 
economic analysis. We asked the Dutch Bureau for Economic Policy Analysis - one of our 
leading and influential national policy units - to conduct a number of studies on the benefits 
of administrative burden reduction. They came up with some interesting macroeconomic 
figures, which again helped us getting our point across. These figures gave us not only the 
possible overall economic effect of a reduction of burdens by 25%. That, in 2003, was 
estimated to have a long run effect of 1.7% higher productivity and a similar (1.7%) extra 
GDP growth. It gave us important figures at less aggregated levels also. It showed us that 
a number of 24 000 employees per year in the health sector could be diverted from 
paperwork to patient care. All these data would later show to be the convincing elements 
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in our presentations in Brussels, where they now copy our approach. We also use these 
examples over and over again in presentations in the Netherlands itself. We emphasise 
the non-intended spin offs of regulatory policy: in other words, we stress the fact that 
simpler legislation and lower burdens actually help us to increase the compliance to and 
effectiveness of our policies. Not just less paperwork, but simply better statistics, a safer 
working environment, better health care, etc. No propaganda, but straightforward facts 
and sound analysis. 

Both sets of figures - the zero base measurement using the SCM and the outcome of 
the macroeconomic models - however, do not impress businessmen very much. They 
want to see practical results and practical results only: the "killer facts" that the OECD 
Secretariat hints at in the agenda for this meeting. To convince stakeholders of benefits 
and results, it helps if the information is delivered not by government officials, but by 
parties they trust more easily. Using their own channels - branch organisations, their 
publications and magazines and interviews with their leaders and opinion makers - is 
much more effective in delivering the message than letters to parliament, press releases 
and the contents of government websites. The OECD review of our programme strongly 
made precisely that point. Governments are notoriously bad in using effective channels to 
reach the stakeholders. So we are trying to improve communications, to make messages 
simpler, to address stakeholders explicitly, to follow up suggestions made by the business 
community, to give information on the impacts for the workfloor and to get more focus in 
the use of the Internet in conveying those messages. 

The OECD has pointed out that it is not enough to improve communication or 
advocacy strategies. What wc need is a regulatory reform policy that has recognisable and 
tangible benefits and results. Don't just do the thing, do the right thing. Don't target the 
numerous minor technicalities that may help here and there (we may have covered most 
of those), but target the major annoyances that may actually make a difference. It was one 
of the recommendations, by the way, that were emphasised by the Dutch Court of Audit 
also, when they looked at our programme. Furthermore, we follow the advice of the 
OECD to focus on more than just administrative burdens, and to include compliance costs 
in our programme if these are the burdens that business actually complains about. 

The OECD also recommended advocating regulatory reform to local government. 
And indeed, the new Dutch government signed an agreement with the society of 
municipalities (VNG) in which the ambition to reduce admin burdens with 25% on the 
level of municipalities has also been laid down. It may all be in the early stages, but it 
demonstrates the nation-wide support that the programmes on administrative reform have 
acquired over the last few years. A task force, headed by the mayor of Groningen (a former 
minister), has gone to work on advocacy and culture change within municipalities. 

But it is not only a success story. One of the mistakes that we made, for example, was 
that in our communication to businesses we claimed that measures were "effective" at the 
moment that a simplified piece of legislation passed parliament. But that is of course not 
the moment that businessmen begin perceiving changes on the work floor. It is the 
moment that we start on implementation and transition, changing the procedures of 
enforcement agencies, implementing the new sets of rules. That may even temporarily 
add to administrative burdens. So in a lot of cases in the recent past, we have claimed 
victory in a battle, while companies felt we were losing the w ar. 

In that context, having an independent advisory body that business can trust, can be 
very effective. In the field of admin burdens, we have ACTAL. In the papers for this 
meeting, ACTAL is referred to as an advocacy body. Its task is to give independent, 
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non-political advice to both government and parliament. They are independent and they 
are certainly critical - believe me. This helps to build political pressure. 

Striking a balance between advising government on the one hand and advocating 
reform on the other hand remains difficult, as is also found in the paper that was 
distributed. ACTAL for instance, is involved closely in the political decision-making 
processes. Its recommendations therefore are often quite technical and oriented on issues 
in the political arena. But they can help getting the points across to the general public as 
well. And they try to do so - their chairman, Robin Linschoten. is quite active in that 
respect and certainly outspoken. And it clearly helps when ACTAL - acting like a court 
of auditors, and critical as always - also states that effects are real, even if it may take 
some time before they are felt by the business community. Simultaneously, ACTAL of 
course urges government to take the effective measures and to implement a programme 
that may have tangible results for stakeholders. 

We are of course happy, that in the EU lessons are being learned from the Dutch 
experience. In the EU an Impact Assessment Board is installed (within the secretariat 
general), and also an independent advisory body with stakeholders. They include Robin 
Linschoten in their ranks, the chairman of the Dutch advisor)' board. We are happy to also 
export this part of our infrastructure, not only the technical standard cost model and the 
working of internal mechanisms. The Commission as well as a large number of member 
states build upon lessons learned from our experience. And it is good to note that we 
again learn from them in preparing our next baseline measurement. Together we hope to 
build a regular fighting force persistently combating the unwanted and even unintended 
administrative burdens and unnecessarily cumbersome costs of regulation; in the 
Netherlands, and in Europe. 

As a provisional conclusion: we found that reaching out to businesses - and citizens - is 
difficult, but it can be done and should be done. We have had very useful recommendations 
from the OECD and were able to learn from the shortcomings in the early stages. The 
management of expectations is indeed crucial if our efforts are to be effective. We learned 
to take stakeholders’ interests fully into account in the design phase of regulatory reform 
policies. We involve stakeholders in the decision-making processes and we try to engage 
them in the communications phase. That, it seems to me, is a chain of necessary 
prerequisites for a reform that we are undertaking not for our own, but for society's benefit. 
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PROCEEDINGS OF THE MEETING OF THE 
GROUP ON REGULATORY POLICY 
OECD, PARIS, DECEMBER 2007 

This report discusses some of the major challenges for implementing regulatory reform, from 
a political perspective. It draws on the experience and evidence from OECD countries when 
building the case through results and developing strategies for advocacy. This reflects the 
discussions held at the meeting of the OECD Group on Regulatory Policy in December 2007. 

Core issues concern how to create common consensus to support reform and which actors 
and stakeholders to integrate in achieving reforms. The issues of sequencing and timing are 
extremely relevant. Citizens and the public also need to understand the economic benefits of 
liberalisation and cutting red tape through regulatory reform. 

Specific chapters analyse the role of advocacy bodies for regulatory reform, as well as 
competition policy, discussing their incentives and how they operate in their cultural, political 
and administrative environment. They should perform as powerful drivers and engines for 
reform, integrating the views of business and citizens in the policy process. An example is 
presented in the form of a case study assessing the political viability of centralised regulatory 
oversight as an institutional strategy based on the United States’ experience. Concerning 
competition policy advocacy, the report examines the balance between institutional 
independence and objectivity that are necessary for enforcement. Finally, the report also 
discusses how to interlink market-openness policies in a friendly reform environment, 
drawing lessons from trade and structural adjustments. It underlines the role of international 
negotiations as a means to harness political support, and strategies for managing and 
sustaining market-opening reforms. 
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This report is available online via the link www.oecd.org/regreform. 
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